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THE ENDANGERED SPECIES ACT'S IMPACT 
ON SMALL BUSINESSES AND FARMERS 


MONDAY, FEBRUARY 23, 2004 

House of Representatives, 

Subcommittee on Rural Enterprises, Agriculture, 

AND Technology, 
Committee on Small Business, 

Washington, D.C. 

The Subcommittee met, pursuant to call, at 9:30 a.m., at the St. 
Joseph Riverfront Hotel, 102 South 3rd Street, St. Joseph, Mis- 
souri, Hon. Sam Graves presiding. 

Present: Representatives Graves, Blunt, and Gibbons. 

Chairman Graves. We'll bring this hearing to order. I want to 
thank everybody for turning out today. I know this is a very impor- 
tant issue. 

This is the Subcommittee on Rural Enterprises, Agriculture and 
Technology, the Small Business Committee, and we're going to be 
examining the estimated impact of the Endangered Species Act as 
it's having on small businesses and farmers. 

I'm going to give my opening statement and then turn to Rep- 
resentative Blunt and Representative Gibbons to give theirs, but I 
would like to very much thank them for being here. Our neighbor 
to the south. Representative Blunt, is very, very interested in this 
issue. They have a stake in this issue too. Representative J im Gib- 
bons from Nevada has Joined us today. He is the Vice Chairman 
of the Resources Committee. They have legislative Jurisdiction over 
this particular issue, and I very much appreciate both of you being 
here today. 

When the Endangered Species Act was passed in 1973, there 
were 109 species listed as endangered, such as the bald eagle. 
Today there are over 1,200 species listed as endangered, with 250 
more considered candidates for ESA listing, and another 4,000 spe- 
cies that are designated as species of concern. I'm certain that 
when legislation was passed 30 years ago, no one could have fore- 
seen because of the interior least tern, the piping plover, and the 
pallid sturgeon, the commerce of the Missouri River would effec- 
tively cease to exist. This will cause a major disruption for all of 
those who depend on the river for their livelihood. 

When the U.S. Fish and Wildlife Service came out with their De- 
cember 16, 2003, Biological Opinion, it stated the area trade on the 
river needed a mandated spring rise and split navigation season. 

The decision will have a large impact on people and businesses 
that rely on the river for day-to-day operations. Annual retail eco- 

( 1 ) 



2 


nomic benefits from the Missouri River commerce are estimated at 
between $75 and $200 million a year. The Army Corps of Engi- 
neers estimates economic losses of at least $7 million to commercial 
navigation and train terminals as a result of flow decline below 
minimum navigation service levels. Already the prospect of sum- 
mer lows caus^ two major shippers on the Missouri River to can- 
cel their operation. This creates many problems for our farmers 
that utilize barge traffic to ship their goods at the cheapest rate. 
This financial burden is just another problem facing farmers in 
Missouri who continue to face season after season of drought. Any 
additional expenses are detrimental to their survival. The farmers 
themselves are becoming endangered species with only two percent 
of the population taking on this important enterprise. Barge traffic 
along the Missouri River also provides a safer and cleaner mode to 
transport goods. It takes the trucks off already beaten roads, re- 
duces congestion, and limits the amount of exhaust in our atmos- 
phere. Additionally, man-made river flows may increase the risk of 
flooding or create drainage problems along the Missouri River and 
its tributaries. 

Our government should be doing what it can to prevent flooding 
along the river, not exacerbate it. Further inland, several main cus- 
tomers, rural and urban, depend on the Missouri River to supply 
their water and electricity in the heat of summer and the dead of 
winter. This is of particular concern with summer lows that may 
adversely affect the ability of utilities to meet the electricity needs 
of their customers during critical electrical demands. Still others 
yet rely on the river for the most basic needs of drinking water, 
j ust like here in St. j oe. 

In my view the Fish and Wildlife Service has not taken into ac- 
count the very basic negative disruptions the submitted biological 
survey will afflict on people and their lives, as well as the local 
economy. While we should do everything we can to protect all of 
God's creatures, we shouldn't place animals or the lives of animals 
over the lives of human beings. 

{Chairman Graves' statement may be found in the appendix.] 

And now I'm going to turn to Representative Blunt for his open- 
ing statement. 

Mr. Blunt. Mr. Chairman, thank you for holding this hearing 
and special thanks to our friend. Congressman Gibbons from Ne- 
vada who came all the way here to talk about this act and the im- 
pact it's having on our state and share with us his knowledge as 
Vice Chairman of the Resources Committee the impact it has had 
on other places. 

The Endangered Species Act is an example of the danger of unin- 
tended consequences. What began as a well-intentioned effort to 
protect the environment and our wildlife has had a profound im- 
pact on business in the State of Missouri and across the nation. 
Since the law's enactment, the list of endangered species has grown 
with each year, yet even in instances where the threat of extinction 
has been removed, it remains very difficult to remove a species 
from the list. 

I'm looking forward to a productive discussion of ways Congress 
can address the effects this law is having on families and busi- 
nesses here on the M issouri River and across the country. 
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Over-zealous environmental policy or misinterpreted environ- 
mental regulations can and do profoundly affect businesses and 
jobs at a time when we're working hard to get our economy back 
on track and create a job for every American who wants one. It's 
worth examining what roadblocks the federal government has un- 
intentionally created. I think we're here today because the ESA 
needs another look. Chairman Graves has called for this hearing 
because the ESA is now being used to disrupt and even prevent 
commerce along the Missouri River, affecting the livelihood of 
transportation providers, shippers, and farmers, as well as the 
communities that they live in and create job opportunities in. 

For example, the Fish and Wildlife Service is recommending that 
the flow of the Missouri River be changed to accommodate the 
habitat of both the piping plover and the pallid sturgeon. Such a 
move will dramatically alter commerce on the Missouri River and 
hurt the hundreds of people who depend on the river to make their 
living. 

We should also strive to strike a delicate balance between people 
and nature. Flowever, to drastically alter the flow of the river, in- 
crease the possibility of flooding, put many companies out of busi- 
ness, cut jobs, and perhaps even create electrical power and drink- 
ing water shortages doesn't make much sense to me. 

I think your efforts. Chairman Graves, and the efforts of this 
staff to seek input and call attention to the problems here are well- 
founded. I'm glad to be able to join you today, and thank you for 
letting me be here. I look forward to the testimony of these great 
panels that you've put together. 

[Representative Blunt's statement may be found in the appen- 
dix.] 

Chairman Graves. Mr. Gibbons. 

Mr. Gibbons. Well, hopefully they can hear me. First I want to 
thank you. Chairman Graves, for inviting me to attend this hear- 
ing, and I want to congratulate Missouri. Missouri. I've learned 
how to pronounce it now that I've been here so long. Most people 
don't pronounce Nevada correctly. They say Nevada— it's Nevada— 
but I want to congratulate the people of Missouri for electing two 
wonderful representatives of Congress who stand up for the rights 
of people like you sitting in this audience who understand the 
issues, who are not timid about speaking up and trying to set the 
course straight. 

Although I'm not a member of this Committee, the future of the 
Endangered Species Act, of course, remains at issue for me as the 
Vice Chairman of the Full Resource Committee which continues to 
study the law in an effort to find ways to protect both species and 
the people and their rights. 

Originally this law was well -intended; intended to preserve spe- 
cies that were going into extinction, like the grizzly bear and the 
bald eagle. Flowever, after decades of languishing without mod- 
ernization, we have found that now it is used as a tool of abuse. 
A tool by some groups to stop and prohibit both people and efforts 
to have a living or to create a working environment that allows for 
them to succeed. 

The one aspect of the Endangered Species Act that especially 
concerns me is they give the federal government carte blanche over 
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private property without the responsibility of compensating the 
owners for either loss or denial of use or financial loss as a result 
of that denial. Now, this is nothing more than a governmental tak- 
ing which is prohibited by the Fifth Amendment of the Constitu- 
tion, and let me explain that nearly 80 percent of the listed species 
depend on private property for their habitat. 

If landowners provide suitable habitat for the endangered spe- 
cies, they run the risk of their property being subject to severe gov- 
ernmental r^ulations or an outright restriction of the use of enjoy- 
ment which just recently was determined to be an incremental gov- 
ernment taking in recent court cases. Unfortunately, the interpre- 
tation and implementation of the ESA has instilled a fear and re- 
sentment in law-abiding citizens from ever participating in the 
ESA. 

The endangered species are now seen by most private property 
owners as a burden on them, when they should be actually cele- 
brating the fact that there is an endangered species there. 

Now, Aldo Leopold, an environmental philosopher, once said, and 
I'll quote: "Conservation will ultimately boil down to rewarding the 
private landowner who can serve the public interest," end quote. 

So Ladies and Gentlemen, only when protection of private prop- 
erty rights does not conflict with environmental protection will we 
have the best guarantee of environmental protection. After all, who 
can be expect^ to be a better steward of the land than he or she 
who owns it, and if the Endangered Species Act are valuable be- 
cause— or the endangered species are valuable because they are 
rare, they should be viewed as an asset for a landowner, not a li- 
ability. Yet that unfortunately is the case we have today. 

The ESA needs to be reformed in a way that will force the Fish 
and Wildlife Service to work with the private landowner instead of 
bullying them. When a Fish and Wildlife agent shows up at the 
door of a citizen's farm or ranch or other property, they should be 
holding a check instead of a gun. We should be compensating the 
landowners for their remarkable stewardship, not punishing them. 
There are many aspects of this intrusive law yet to be scrutinized, 
but I will end my comments with simply saying this: By reducing 
the amount of federal land use control, people will be able to man- 
age their land for the good of the species without worrying that the 
Feds will come in and mandate that all activity must cease on their 
property. 

So again, Mr. Chairman, I want to thank you for inviting me 
here today. I look forward to hearing testimony of the panel, and 
I look forward to working with you and Mr. Blunt on this very im- 
portant issue. Thank you. 

[Representative Gibbon's statement may be found in the appen- 
dix.] 

Chairman Graves. Thank you. All the statements of the wit- 
nesses and the Members will be placed in the record in their en- 
tirety, just so everybody knows. We've got two panels today. We're 
going to start with the first panel, and then we will seat the second 
panel after they are finished. We will do the first panel, then have 
questions, and I'd ask that you try to limit your opening state- 
ments to five minutes, if you can. 
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We're going to start out with Rose Hargrave, and Rose is rep- 
resenting the U.S. Army Corps of Engineers today, and she's rep- 
resenting specifically the Civil Works and Management Chief of the 
Missouri Water Basin Water Management; is that correct? Did I 
get that right? 

Ms. Hargrave. That's correct. 

Chairman Graves. A long-winded title, but I appreciate you 
being here today and I look forward to your testimony. 

STATEMENT OF ROSEMARY HARGRAVE, PROJ ECT MANAGER, 

MISSOURI RIVER MANAGEMENT ANNUAL REVIEW AND UP- 
DATE 

Ms. Hargrave. Mr. Chairman and Members of the Sub- 
committee, I'm here today. Gentlemen, to testify on behalf of Law- 
rence Cieslik, who is our Director of Civil Works for the Missouri 
River and Chief of Missouri River Basin and Water Management. 

My name is Rosemary Hargrave, and I'm the Project Manager 
for the Missouri River Master Manual Review and Update. I'm 
honored to be here today to testify on behalf of the Endangered 
Species Act's impact on small business and farmers. 

The Missouri River Mainstem Reservoir System consists of six 
dam and reservoir projects. These projects were constructed and 
are operated and maintained by the Corps of Engineers on the Mis- 
souri River. They're operated for the Congressional I y-authori zed 
purposes of flood control, navigation, irrigation, hydropower, water 
supply, water quality, recreation, and fish and wildlife habitat. To 
achieve these multiple benefits, the projects are operated as an in- 
tegrated system. 

The Missouri River Master Water Control Manual was first pub- 
lished in 1960 and subsequently revised during the 1970s. It pre- 
sents the water control and operational objectives for the inte- 
grated operation of the Missouri River Mainstem Reservoir System. 
In 1989 the Corps reinitiated a review of the Master Manual in 
consideration of other laws and regulations, including the Endan- 
gered Species Act, the National Environmental Policy Act, and the 
President's Council on Environmental Quality Regulations pursu- 
ant to NEPA. 

In accordance with the Endangered Species Act, the Corps must 
ensure in consultation with the U.S. Fish and Wildlife Service that 
any action carried out by the Corps is not likely to jeopardize the 
continued existence of any federally-listed threatened or endan- 
gered species or result in the destruction or adverse modification 
of their critical habitats. 

The species of interest in regard to these projects are the pallid 
sturgeon, which is endangered, the interior least tern, which is en- 
dangered, and the piping plover, which is threatened. 

The Corps entered into formal consultation with the U.S. Fish 
and Wildlife Service which culminated in a U.S. Fish and Wildlife 
Service Missouri River Biological Opinion issued in November of 
2000. The 2000 BIOP concluded that the Corps' proposed action 
jeopardized the continued existence of the listed pallid sturgeon, 
piping plover, and interior least tern, and the U.S. Fish and Wild- 
life Service recommended a reasonable and prudent alternative to 
avoid jeopardy. 
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On November 3rd, 2003, the Corps r^uested reinitiation of for- 
mal consultation. The request for reinitiation was based on the ex- 
istence of new information r^arding the effects of Mainstem res- 
ervoir operations on the species, as well as the new critical habitat 
designation for one of the listed species. 

The Corps' description of this information and of the proposed ac- 
tion was set forth in a detailed biological assessment which accom- 
panied the request to reinitiate the consultation. 

On December 16th, 2003, and in response to the Corps' request 
for the reinitiation of consultation, the Service issued an amend- 
ment to its 2000 BIOP. The 2003 amended BIOP includes a reason- 
able and prudent alternative for the Corps' proposed operations 
that according to the Fish and Wildlife Service, if implemented, 
would avoid jeopardizing the continued existence of the endangered 
pallid sturgeon. 

The reasonable and prudent alternative recommends operations 
that were not proposed in the Corps' biological assessment. The 
RPA presented in the 2000 amended BIOP calls for a low summer 
release from the Mainstem Reservoir System and includes the pro- 
vision that this low summer release may be modified in consulta- 
tion with the U.S. Fish and Wildlife Service if 1,200 acres of shal- 
low water habitat for the endangered pallid sturgeon are con- 
structed in the river reaches between Sioux City, Iowa, and 
Omaha, Nebraska. 

The Corps is currently working with the Fish and Wildlife Serv- 
ice to determine if plans for near-term shallow water habitat are 
sufficient to meet the intent of the 2003 amended BIOP, therefore 
allowing the Corps to operate for all Congressional ly-authorized 
purposes this year. The 2003 amended BIOP also called for a 
spring rise but allows a two-year study to determine if the mag- 
nitude along with the frequency and duration of that spring rise 
will ensure the continued existence of the pallid sturgeon. 

Thank you for providing me the opportunity to present this testi- 
mony to you, and that concludes my testimony, and I'll take any 
questions later. 

Chairman Graves. Okay. We will go through all of them first 
and then take questions. Thank you very much. 

Dale Flail is with us today, and Dale is the Regional Director of 
the U.S. Fish and Wildlife Service. I appreciate you being here, and 
I look forward to your testimony. 

STATEMENT OF DALE HALL, REGIONAL DIRECTOR, U.S. FISH 
AND WILDLIFE SERVICE 

Mr. FIall. Mr. Chairman and Members of the Subcommittee, I 
thank you for the opportunity to provide testimony regarding the 
U.S. Fish and Wildlife Service's recent amendment to our 2000 bio- 
logical opinion on the Army Corps of Engineers' operation of the 
Missouri River. 1 am Dale Flail, Director of the Service's Southwest 
Region headquartered in Albuquerque, New Mexico. 

The Service is the primary federal agency responsible for con- 
serving, protecting and enhancing fish, wildlife and plants and 
their habitats for the continued benefit of the American people. 
Part of this responsibility includes implementing the Endangered 
Species Act. Under Section 7 of the Endangered Species Act, fed- 
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eral agencies must, in consultation with the Service, ensure that 
activities they authorize, fund or carry out are not likely to jeop- 
ardize the existence of an endangered or threatened species, nor re- 
sult in the adverse modification of critical habitat. In cases where 
the service determines that the proposed action will jeopardize the 
species, it must issue a biological opinion offering reasonable and 
prudent alternatives that provide suggested modifications to the 
project to avoid jeopardy to the species. 

In 2000 the Service provided the Corps with a biological opinion 
on the operation of the dams on the Missouri River. That opinion 
determined that the Corps' proposed operations would jeopardize 
the existence of three listed species: The threatened piping plover 
and the endangered interior least tern and pallid sturgeon. The 
Service's 2000 biological opinion provided the Corps with RPAs 
that would avoid jeopardy to those species. 

In 2003 the Corps requested to reinitiate consultation based on 
new mortality data for terns and plovers, designation of critical 
habitat for plovers in 2002, and new information regarding flow en- 
hancement. Specifically, the Corps proposed to remove the require- 
ments for a spring rise and low summer flows from Gavin's Point 
Dam. 

A team of Service experts, along with two technical experts from 
the U.S. Geological Survey, reviewed the most recent scientific data 
and signed an amended biological opinion on December 16, 2003. 

In reviewing the most recent scientific information, the team de- 
termined that the status of both piping plovers and interior least 
terns on the river has been improving in recent years. Piping plov- 
er numbers have increased by 460 percent within the Missouri 
River basin since 1997, and pair counts now exceed the recovery 
goals. The number of adult least terns has increased since the 2000 
biological opinion, and the current estimate of more than 12,000 in- 
terior least terns nationwide exceeds the goal of 7,000, although 
the goal of 2,100 terns for the Missouri River itself has not been 
met. 

The status of the pallid sturgeon, however, has not improved, 
and the species continues to be of significant concern to Service bi- 
ologists. Over the next two years, the Corps has the opportunity to 
evaluate several measures that are expected to benefit the sturgeon 
in particular, including the feasibility of a temperature control de- 
vice at Ft. Peck. 

After reviewing the recent data, the team accepted many ele- 
ments of the Corps' proposal and developed an amended opinion 
that retains the vast majority of the measures included in the 2000 
biological opinion but incorporates the Corps-proposed perform- 
ance-based approach. This approach gives the Corps greater flexi- 
bility to manage the river while providing equal or greater con- 
servation benefits to piping plover, interior least tern, and pallid 
sturgeon. The team concurred that the Corps' proposed approach 
would continue to avoid jeopardy to the piping plover and least 
tern but could not concur that jeopardy would be avoided for the 
pallid sturgeon. 

The amended biological opinion includes an aggressive watershed 
approach, habitat creation and restoration, test rises along the 
river, and an adaptive management and monitoring program. The 
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opinion includes specific measures to address spawning cues and 
habitat improvement for sturgeon. This comprehensive approach 
builds on measures endorsed by the National Academy of Science 
when it conducted its review of the Missouri River science in 2000. 

During the consultation process, the Service worked with the 
Corps to develop RPAs, Reasonable Prudent Alternatives, that are 
consistent with the intended purpose of the Corps' action and are 
economically and technically feasible but yet would avoid the likeli- 
hood of jeopardizing the continued existence of listed species or re- 
sulting in the destruction or adverse modification of critical habi- 
tat. 

Specifically, the 2003 amendment to the 2000 biological opinion 
accepts several Corps substitutions to the 2000 reasonable prudent 
alternatives that will, in our opinion, continue to avoid jeopardy for 
the piping plover and interior least tern. In addition, the new RPA 
elements were identified to avoid jeopardy for the pallid sturgeon. 
These RPAs direct the Corps to construct sandbar habitat in the 
manner that will benefit the needs of piping plovers and interior 
least terns; before 2006 complete studies to determine the appro- 
priate flow out of Gavin's Point Dam to achieve a bimodal spring 
spawning cue pulse and summer habitat flow, impediments to 
achieving this flow regime and mitigation measures for these im- 
pediments, for the 2004 annual operating period, implement a sum- 
mer habitat flow at or below 25,000 cubic feet per second out of 
Gavin's Point Dam during the month of j uly or otherwise provide 
a sufficient shallow water habitat for the pallid sturgeon and im- 
plement the amendment's flow management plan, which includes 
two spring spawning cue pulses and a summer flow; and if the 
Corps is unable to develop a flow management plan by 2006, then 
there is a prescription for a spring rise, a second spring rise of 
40,000 cfs. 

Since the issuance of the amended biological opinion, the Service 
has met with the Corps numerous times to answer questions re- 
garding the opinion and to assist the Corps in implementing the 
opinion's RPAs. Within the framework of the amended biological 
opinion, these RPAs provide considerable flexibility to the Corps re- 
garding how and where specific measures are undertaken, includ- 
ing opportunities to develop appropriate management steps before 
prescribed measures would be required in 2006. 

We are also currently working with the Corps to determine if 
plans for near-term shallow water habitat are sufficient to meet 
the intent of the amended biological opinion, therefore allowing the 
Corps to operate for all Congressional ly-authorized programs this 
summer. Consequently, we expect to continue to work closely with 
the Corps through the 2004 operation and as they implement the 
opinion in the future. 

In sum, the service conducted a thorough review of all the infor- 
mation available since the 2000 biological opinion and determined 
that the Corps' proposed operations would jeopardize the continued 
existence of the pallid sturgeon. The Service has concurred with 
many RPA element substitutions offered by the Corps and rec- 
ommended several others to avoid jeopardy to the piping plovers, 
interior least terns and pallid sturgeon that should allow the Corps 
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and stakeholders along the river flexibility to implement the 
amended biological opinion. 

Mr. Chairman, this concludes my prepared statement. I would 
also like to recpgnize that I have Charles Scott, a field supervisor 
for the Missouri operations office, here with me as well. We will be 
happy to answer questions at the appropriate time. 

[Mr. Hall's statement may be found in the appendix.] 

Chairman Graves. Thank you, Mr. Hall. Next we have Mike 
Wells, who is the Chief of Water Resources with the Missouri De- 
partment of Natural Resources. I appreciate you being here. 

STATEMENT OF MIKE WELLS, CHIEF OF WATER RESOURCES, 
MISSOURI DEPARTMENT OF NATURAL RESOURCES 

Mr. Wells. Thank you. Good morning, Mr. Chairman. 

Again, my name is Mike Wells. I am Chief of Water Resources 
for the State of M issouri. I 'd like to thank Congressman Graves for 
having this hearing today and for inviting me to give testimony on 
this very important issue. My position is located within the Mis- 
souri Department of Natural Resources, which is the agency that 
has statutory responsibility for the state's water resources. I rep- 
resent the state in all interstate water issues. 

Let me begin by saying that the State of Missouri is truly con- 
cerned about protecting endangered species and natural habitat 
along our rivers. I n fact, we were one of the earliest proponents for 
increasing funding for habitat restoration projects along the Mis- 
souri, a position we continue to support. We simply take issue with 
some of the ways that the Endangered Species Act is being applied 
to the management of the Missouri River. We strongly believe that 
there are common-sense ways to protect the species without harm- 
ing citizens who rely upon the Missouri River for their many uses. 

The Missouri River is a vital resource to the state of Missouri, 
providing drinking water to over two million of our citizens, cooling 
water for our utilities, water to support navigation, unique rec- 
reational opportunities, and valuable fish and wildlife habitat. We 
are concerned that changes in the management of the Missouri 
River, that some have characterized as necessary to comply with 
the Endangered Species Act, would be adverse to many of these 
uses. 

In December 2003 the U.S. Fish and Wildlife Service released an 
amended biological opinion that included very specific summer low 
flows of 25,000 cubic feet per second below Gavin's Point Dam on 
the Missouri River, purportedly to protect three threatened and en- 
dangered species. The reduced summer flow required in this opin- 
ion will eliminate navigation as a viable transportation mode, 
thereby eliminating jobs of those depending upon the river com- 
merce for their livelihoods and increasing costs to farmers. These 
summer low flows will also increase the costs to Missourians for 
electricity and drinking water. 

Under the auspices of protecting endangered species, flows were 
restricted to levels that resulted in record low summer flows the 
past two years. In the spring of 2002, in an attempt to conserve 
water in the midst of a drought, the U.S. Army Corps of Engineers 
elected to only release the minimum amount of water necessary to 
support navigation. As tributary inflows began to decrease, it be- 
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came apparent in early J uly that releases from Gavin's Point Dam 
would need to be increasecf in order to support navigation. It was 
at that time that the U.S. Fish and Wildlife Service reversed course 
and decided not to allow piping plovers and interior least terns to 
be moved, a practice that had been successfully utilized in the past. 

Because of this, the Corps was prevented from increasing re- 
leases above 25,500 cubic feet per second to meet the needs of 
downstream users. By J uly 5th flows were so low that navigation 
on the Missouri River was halted. During this period of time, the 
Missouri River had the lowest recorded summer low flows since the 
Missouri River reservoir system was put in operation in the 1950s. 

The following impacts were felt by Missourians due to the sum- 
mer low flows that year: Transportation costs for farmers and oth- 
ers were increased because navigation was not supported on the 
Missouri River for almost two months; water levels at Kansas City 
were 1.5 feet below the minimum needed to support navigation; 
river temperatures exceeded the state water quality standards for 
eight days; drinking water facilities, including Kansas City and St. 
Louis, had taste and odor problems and additional pumping 
andtreatment costs; power plants that use the river for cooling had 
generating capacity reduced; River Barge Excursions, Inc, canceled 
a riverboat trip from St. Louis to Sioux City, Iowa, due to low 
flows; river contracts with vendors along the river had to be can- 
celed, impacting local economies up and down the river. The com- 
pany estimated it lost $1 million. 

Again, in the summer of 2003, a court order requiring the Corps 
to comply with the Service's controversial November 2000 biological 
opinion caused releases to a minimum of 25,000 cubic feet per sec- 
ond during the months of J uly and August and at one point for 
three days in mid-August reduced all the way to 21,000 cubic feet 
per second. 

As a result, again new record-low flows for the summer months 
were established in this period. Due to the summer low flows, navi- 
gation was not supported for approximately 40 days, drinking 
water utilities again experienced taste and odor problems, and in- 
creased treatment and pumping costs, problems throughout the 
river system. 

Not only does reduced flows impact Missouri River uses, it can 
also impact the Mississippi as we saw in 2003 when the low flows 
on the Missouri River contributed to barge groundings and suspen- 
sion of navigation on the Mississippi River near St. Louis. At the 
same time the low water trough from the Missouri River reached 
the Mississippi River, navigators began to experience groundings 
and the U.S. Coast Guard closed the Mississippi River to naviga- 
tion for several days. At that time the Missouri River was sup- 
plying almost 60 percent of the flow to the Mississippi River at St. 
Louis. 

Despite the economic harm inflicted on Missourians in the past 
two years, the summer low water flows mandated by the Service's 
recent biological opinion for the next two years are virtually iden- 
tical to those we experienced in 2002 and 2003. 

In addition to summer low flows, the opinion also mandates a 
man-made spring rise of up to 20,000 cubic feet per second to as 
much as 40,000 cubic feet per second that would put Missouri com- 
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munities and river-bottom farmers at greater risk of flooding. The 
Missouri River is free-flowing for over 800 miles below Gavin's 
Point Dam to the confluence of the Mississippi River with over 550 
of these miles being within the state of Missouri. Water released 
from Gavin's Point Dam can take from 10 to 12 days to travel this 
distance. Even with low river stages, an increase in releases from 
Gavin's Point Dam can increase the river flows in the state of Mis- 
souri. As you know, springtime can be very wet in Missouri, and 
the Missouri River is prone to sudden rises. Once water is released 
from Gavin's Point Dam, it cannot be retrieved. 

In May of 2002 the conditions on the lower Missouri River would 
have been ideal for what we call a man-made spring rise. In other 
words, the river stages were low. In mid-May, the Missouri River 
rose over 17 feet in less than three days at Boonville. If an addi- 
tional 20,000 cubic feet per second of water had been released from 
Gavin's Point Dam, the spring rise as prescribed by the Service's 
opinion would have reachffl Boonville at the same time as the flood 
peak, adding an additional 1.3 feet to the flood height. 

An examination of historical flow data at Boonville shows that 
for the April through J uly period each year, over 75 percent of the 
time we exceed flood stage during that period of time. This shows 
that Missouri already experiences a spring rise in most years with- 
out additional water being released out of Gavin's Point Dam. 

Our greatest concern is that the Endangered Species Act is once 
again being administered in a very prescriptive manner. The Serv- 
ice has mandated actions based on questionable science with little 
or no regard for the significant adverse environmental and eco- 
nomic consequences of this action. The Service is mandating ac- 
tions with disregard for the many other uses of the resource. 

The Service's actions are based on a dated analysis of less than 
30 river miles that have changed significantly since last surveyed 
and are likely not representative of the river as a whole. 

As another example of poor scientific reasoning behind the Serv- 
ice's opinion, the Service has promoted the summer low flow on the 
Missouri River as mimicking the natural hydrograph. Yet the low 
flow period the Service is mandating in the month of J uly was ac- 
tually the second highest month under the natural river condition. 
With a mean flow of about 54,000 cubic foot per second, this is 
twice what is being prescribed by the Service. 

Limiting the flows to 25,000 cubic feet per second during J uly 
would provide less than one half of the natural hydrograph imme- 
diately below Gavin's Point Dam with no clear benefit but causing 
obvious pain to those who depend on the river. 

The Missouri Department of Natural Resources and Conserva- 
tion have championed a summer flow regime that we believe will 
benefit the fish and wildlife of the Missouri River while supporting 
all the other uses. This plan suppresses evacuation of excess water 
when possible during August and September when flows were his- 
torically low. It proposes providing a flow of 41,000 cubic feet per 
second at Kansas City in six out of ten years. This flow level sup- 
ports full-service navigation and is adequate to support water sup- 
ply and power plant cooling. We believe that this is a common- 
sense plan that provides additional habitat for the species while 
protecting the other uses of the river. 
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The recent National Academy of Science report suggests that we 
seek "low hanging fruit" by focusing habitat development on the 
lower Missouri River where we already have a plan that allows 
habitat to develop and take advantage of this situation. 

In the recent opinion the summer low flows are used to create 
shallow water habitat for the species. However, physical habitat 
restoration projects can be accomplished that take advantage of ex- 
isting flows, thereby making drastic flow changes unnecessary. In 
the areas of the Missouri River where physical habitat improve- 
ments have been made, shallow water habitat is available across 
a wide range of flows. We just visited with the U.S. Geological Sur- 
vey recently to look at some of the data on it. This means that 
flows that are beneficial for drinking water supply, power genera- 
tion, and navigation can also meet the habitat needs of endangered 
species. 

Let me reiterate that the State of Missouri is truly concerned 
about protecting endangered species and natural habitat along our 
rivers, but we believe that there are common-sense ways to protect 
the species without harming our citizens who rely on the Missouri 
River for all other beneficial uses. 

Again, thank you for the opportunity to testify before this Com- 
mittee. I would be glad to answer any questions. 

[Mr. Wells' statement may be found in the appendix] 

Chairman Graves. Thank you, Mr. Wells. We will next hear 
from Kevin Keith, who is the Chief Engineer for the Missouri De- 
partment of Transportation. I appreciate you being here. I look for- 
ward to your testimony. 

STATEMENT OF KEVIN KEITH, CHIEF ENGINEER, MISSOURI 
DEPARTMENT OF TRANSPORTATION 

Mr. Keith. Mr. Chairman, thank you. I am Kevin Keith, Chief 
Engineer for the Missouri Department of Transportation. I'm going 
to give you a little different perspective on this issue. I 'm not a sci- 
entist, I'm not an environmental expert, and as such, it's not my 
place to talk about the environmental impact of reduced flow on 
the Missouri River. I really don't know whether changing the riv- 
er's flow will help or hurt endangered species. I do know that lower 
flows on the Missouri River wilf essentially extinct transportation 
as it is. 

The Missouri River is controlled by a series of dams that form 
several pools for the intended purposes of flood control and naviga- 
tion as mandated by Congress more than 50 years ago. The U.S. 
Army Corps of Engineers manages flows in the Missouri River 
through the operation of six large reservoirs located on the main 
stem of the river. 

Approximately half of Missourians get their drinking water from 
the Missouri River. The system is designed to provide downstream 
flows to support an eight-month navigation season on the Missouri 
River which runs from April 1 to December 1. Under normal condi- 
tions, flows are released from Gavin's Point Dam in South Dakota 
to support a nine-foot-deep navigation channel. 

The benefits of supporting navigation go far beyond the naviga- 
tion industry itself. If flows are adequate to support navigation, 
then all other downstream users have ample water to meet their 
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needs. Downstream interests have built infrastructure and made 
business decisions based on the system providing reliable flows 
throughout the year, especially during periods of water shortages. 
The Missouri River system is designed to hold water in reserve for 
release during droughts. 

Under the authority of the Endangered Species Act, the U.S. 
Fish and Wildlife Service has mandated that releases from Gavin's 
Point Dam be limited to 25,000 cubic feet per second from mid- 
J une until the end of August each year starting in 2004. This will 
not support navigation on the Missouri River. 

To better understand the effect of this decision, one needs to un- 
derstand how the navigators operate on the Missouri River. When 
the navigation season opens in April, loaded barges move up the 
river to their destination. This begins a cycle of loaded barges mov- 
ing up and down the river until they move off the river in late No- 
vember or December. Only a few specialized barges, such as as- 
phalt carriers, move empty on the river. Most carry one load up the 
river, off-load, and pick up a new load for the return trip. 

Few businesses could survive economically if allowed to only 
work eight months of the year, which is what we have now on the 
Missouri River. Now the Fish and Wildlife Service is asking the 
barge industry to pull off the river for an additional two months 
each year. Adding to the burden, these two months fall in the mid- 
dle of the industry's busiest season and impact our ability to move 
our agricultural products, which is probably the most important 
navigational element on the river. 

If the Fish and Wildlife Service is allowed to mandate flows 
lower than what is needed to reliably operate on the Missouri 
River, then one of the Congressionally-authorized purposes, naviga- 
tion, has been eliminated from the Missouri River. No question 
about that. 

As I said earlier, I'm not a scientist. I know transportation. I am 
the Chief Engineer of the Missouri Department of Transportation. 
It is my job to give Missourians the best transportation system I 
can. 

I know that transportation has an enormous impact on our 
state's economy; whether it's airborne or waterborne transpor- 
tation, roadway or rail, it affects every Missourian's quality of life 
every day. FI ere are what I see as the economic impacts of reduced 
water flows on our river. 

Fligher transportation costs will be passed on to consumers. In- 
land waterway transportation provides competitive shipping rates, 
keeping truck and rail costs low. 

Interruptions in the navigation during peak season in 2002 and 
2003 caused drastic reduction in tonnage moved by barge. Two 
major shippers, MEMCO Barge and Blaske, have already decided 
not to ship on the Missouri River in 2004. They did not feel con- 
fident they could predict transportation costs. 

Facilities are no longer investing in capital improvements at 
docks but instead are looking at adding investments to facilitate 
the use of other modes. The long-range effect of this shift will be 
less competitive shipping rates as rail and trucking companies no 
longer have to compete with the more economical barge transport. 
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What happens on the Missouri River affects the Mississippi 
River. Continued iow fiows on the Missouri River aiso affect the 
Mississippi, the nation's major iniand navigationai river. At times 
the Missouri River suppiies as much as 60 percent of the Mis- 
sissippi River fiow. 

The past two years have shown us how iowering the Missouri af- 
fects the Mississippi. The Mississippi River was closed just south 
of St. Louis for a short time because it was too low for safe naviga- 
tion. The Mississippi River was closed. The bottleneck effect from 
the confluence of the Missouri River to the confluence of the Ohio 
River makes this an issue for every state that ships on the Mis- 
sissippi. It costs the industry approximately $8,000 per day for 
each barge that is waiting for river levels to rise. 

Every river barge that cannot travel on the Missouri or Mis- 
sissippi Rivers results in 15 more rail cars on a rail system that 
is already straining at or near capacity. Every river barge that can- 
not travel on our great river results in 60 trucks on our aging high- 
way system. That's one barge. On the Mississippi River, the aver- 
age tow moves approximately 15 barges. The loss of one tow with 
its barges would put 225 rail cars or 900 trucks on our already 
strained alternate systems. Multiply that by the number of river 
trips, and you start getting a sense of the magnitude of the prob- 
lem. 

Here's another example from right here in St. j oseph. Recently 
the state invested almost a million dollars in a dock here, with a 
local match of $350,000 from the local community. The dock was 
completed in j une 2002. Without doubt, the St. j oe port has the 
newest, and with its additional infrastructure, one of the best docks 
in Missouri. In its first year, 2002, almost 17,000 tons moved 
across the dock. During this past navigational season, the port op- 
erator had scheduled five barges to off-load at the terminal. The 
first arrived late due to the low flows that opened the season. The 
other four were never delivered. There was virtually no navigation 
north of Kansas City in 2003. Very little even made it to Kansas 
City. In 2003 that one barge, with its load of 1,165 tons, was the 
only freight moved across the St. j oe dock. 

I know transportation. I know we need our waterborne system to 
become more robust. We cannot take advantage of our state's posi- 
tion and natural assets if our waterways cannot be used. I thank 
you for letting me provide this point of view. 

[Mr. Keith's statement may be found in the appendix] 

Chairman Graves. Thank you. We will now have questions, and 
I'll start out, and just kind of background just a little bit to give 
you a sense of what my district or how this river impacts my dis- 
trict, my district starts along the river at the Iowa, Missouri and 
Nebraska borders, that area up there, and it comes down through 
St. j oe, down through Kansas City, then cuts across the state, still 
on the southern side of my district, all the way over to the bridge 
that's going into Columbia. That's the end of my district, a tremen- 
dous amount of riverfront area. Anything happens, I hear from 
small businesses. This affects my district and districts that are ris- 
ing and falling. 

You know, any time that the river is messed with, we hear from 
small businesses, we hear a lot from water treatment facilities. St. 
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J oe has a huge impact whenever the river gets tcx) low. Cooling for 
power plants is a huge issue. We need that water for cooling; and 
then one of the issues when the river is running too high is what's 
being worried about is the artificial spring rise affects interior 
drainage, and we've heard very little so rar about interior drainage. 

I think we may hear a little bit later. But when the river runs 
high, everything backs up all the way down the river for miles in- 
land, and you can't take your water back off. It backs up in your 
fields, it floods, and many people think that the bottomlands are 
flooded just along the Missouri River. It is every other tributary 
along the river that water backs up into. 

I have personal experience with that working in plantings of 
fields, and my question is, and I guess it is probably more directed 
to Mr. Hall— and maybe Ms. Hargrave would like to comment— but 
is that taken into account whenever we look at something like this, 
when you put out the biological changes, you effectively change the 
management of the river. You force the Corps of Engineers to come 
up with a new Master Manual. I mean, is that taken into account 
or is it just about that species? Or is it just about that wildlife that 
is impacted? Does anyone take a look at the economic impact that 
this will have on individuals in the community? 

Mr. Hall. Well, I think that there's probably a two-part answer 
to that. The first answer is that the Endangered Species Act 
doesn't give us a whole lot of latitude to do an economic analysis. 
It is strictly designed in the biology. So the first question we have 
to answer is whether or not a species, an action taken will jeop- 
ardize or not jeopardize a species, and once we get to that point, 
then we do everything we possibly can to look at what kinds of im- 
pact might occur as a result of what we're saying. But we can 
never cross the line to where we couldn't support the science there, 
the biolpgical science that goes along with it. 

In this particular case, in the spring rise that you're talking 
about, we did understand and accept the science is not clear on 
what's needed for the species. We know that in big river systems 
throughout the world that the species adapt to cues for the repro- 
ductive cycle, but we don't know in the Missouri River— I don't 
think anyone does— exactly what level that is; and for that reason 
we tried to build in some flexibility, and the reasonable prudent al- 
ternative for the pallid sturgeon for the spring rise says that the 
Corps should undertake a feasibility study over the next two years 
to try and determine how to meet the objectives, the biological ob- 
jectives that we would all like to see done for the species and at 
the same time take into account the different kinds of impacts that 
might take place and try to address those in the process. And the 
biological opinion says that if that doesn't happen, then in two 
years, in March of 2006, then we have put in what we think is a 
starting point for analysis for what flow should be, and that is a 
16,000 cubic feet per second rise above that spring condition and 
flow that would come down at roughly 40,000 cubic feet per second. 

But I do want to emphasize that we neither have the expertise 
nor, frankly, the l^al authority to do an economic analysis. We are 
directed to do a biological analysis, but we did try and interject as 
much understanding of the ramifications to other users of the river 
as possible. But our expertise is in the biological realm, and we've 
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tried to build in some ability for the Corps who has much better 
expertise in that area to look at that over the next two years. 

Ms. Hargrave. From the Corps' perspective, our review, of 
course, is much broader than that. In addition to the environ- 
mental and biological considerations, we also have to take into ac- 
count the economic impacts as well, and we've tried to analyze 
those impacts through the Natural Environmental Policy Act proc- 
ess in our environmental impact statement. So we do look broader. 

Chairman Graves. The thing that bothers me about the state- 
ment that was made with taking a look again, you know, doing a 
feasibility study having these effects concerns me a great deal, and 
that's essentially what you're saying, isn't it? 

Mr. Hall. No, for the spring rise there is no required spring rise 
until 2006. That's the two-year. The summer flow is a different 
question about habitat. But for the spring rise and the backup 
flooding that you're talking about, there is a two-year waiting pe- 
riod for the Corps to be able to look at things and come up with 
how working with stakeholders and others along the river can 
come up with a proposal to accomplish the same thing. So the 
spring rise doesn't start immediately. 

Chairman Graves. Would you say the same thing about the low 
flow, when it is to start essentially? 

Mr. Hall. Okay. The summer flow has a different rationale be- 
hind it. The summer habitat flow, first of all— Maybe what would 
be good here, if I could, is just highlight what I consider to be the 
four major differences between the 2000 opinion and the 2003 opin- 
ion. 

The 2000 biological opinion required for the spring rise only to 
happen one out of every three years but required a 20,000 cubic 
feet per second increase over the navigation flows which would put 
it 50 to 54,000 somewhere. With this biological opinion we do rec- 
ommend that it happens every year but at a lower level, after the 
two-year period you look at for the spring and the study is done, 
but we only recommended a 16,000 increase over the March condi- 
tion inflows which is the flows that they put in the condition, the 
next step after the winter flows that the Corps is going to do any- 
way to buffer the man-made-prepared channels and the habitat out 
there. 

The second difference is the summer flows. I n 2000 the biological 
opinion found jeopardy for three species and the flows were pre- 
dominantly summer flows, were predominantly for the birds. The 
Corps came to us— there still is shallow habitat for the fish, but the 
Corps proposed to do that mechanically, and we could— and we said 
okay, you can do that mechanically, and the summer flows were 
then 90 plus stage. They had to basically wait until the nesting 
birds were finished before they could raise them, and the 2000 
opinion was at 21,000 cubic feet per second. 

Since we were able to only have focus on the fish because there 
was no jeopardy for the birds or the jeopardy was continued to be 
avoided, then we looked at the information and felt that the flows 
could accomplish the shallow water habitat, and shallow water 
habitat did agree to definition, is habitat that is five feet or less 
in depth and has two and a half cubic feet per second of flow rates. 
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So you are basically talking about the side channel types of habi- 
tat, and because of the way the river has been modifi^ and con- 
strained movement of water for other purposes one would expect to 
happen on a project, a lot of the historic shelter habitat has been 
made unavailable, and the Corps proposed to create physically the 
1,200 acres that are at Sioux City between Sioux City, and the 
Platte, and we agreed that that should be done. 

But there's a really dire circumstance here right now for the spe- 
cies.We have only a few hundred fish left in the river that are what 
we call heritage fish, the fish that are— that have spawned in the 
past and have been there. The scientists that look at this fish tell 
us that they will become reproductive! y senile or die within the 
next ten to 12, 14 years. I think the prediction was by 2018, they 
would be gone. These are long-lived fish but they're reaching that 
point, and when you have a low number of fish and then you also 
have a spawning frequency that is only every three to five years 
for a female, then the possibilities of hanging on to those fish get 
less and less. 

So the shallow water habitat is very important on an annual 
basis so that every chance for the young to live— and they are not 
living. We have every scientific evidence that the larvae, the docu- 
ment spawning, we found the larval fish at the earliest stages but 
we don't find any kind of recruitment; we don't find them to be liv- 
ing or to be recruiting in the population, and the science leaves us 
to believe that's because they don't have a nursery habitat. 

The Missouri River below Gavin's Point is very much like an 
hourglass from a biological perspective. When you get below Gav- 
in's Point, there's some pretty good habitat for the fish. So if you 
look at the hourglass coming down, there's pretty good habitat 
there, nursery habitat, good kinds of quality. But then you get 
down to Sioux City, and between Sioux City and the mouth of the 
Platte, it constricts and becomes more of a channel process, and 
then after the mouth of the Platte, it opens up again and there's 
some pretty good habitat down below there. 

But the science leads us to believe that any fish that are being 
spawned between Gavin's Point and the mouth— and excuse me, 
Sioux City, that the flows coming out are sort of blowing them on 
through. 

You have to understand a larval fish is probably three to five, 
seven millimeters in length, has no swimming ability, it's basically 
drifting. Nature has allowed it to impasse. It's evolve to where the 
eggs are laid, the larvae are then drifted over into these nursery 
habitats, which one would expect to happen, and those are not 
there now. 

So the reason for the shallow water habitat to continue in the 
summer at 25,000— and it's not through the summer, they run it 
down for seven days to J uly 1st, 30 days at 25,000, and then up 
for seven to get back to the normal level, whatever the Corps wants 
to operate it at— is to try and give those fish a chance where the 
shallow water habitat is today. 

Now, the opinion says that if you create the new shallow water 
habitat— and the Corps is working on that— then that's what we're 
after. The flow is not the big issue in the summer. We're after shal- 
low water habitat. We're after what's good for the fish. So when the 
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habitat is created and if they need higher flows to reach that habi- 
tat, then that's fine, and I think that's what the Corps is working 
toward. 

But we are, frankly, in a pretty serious situation with the fish, 
and I'll reiterate the lower numbers of adults, the spawning fre- 
quency is three to five years, and we have not been able to docu- 
ment any kind of recruitment, and the literature simply leads us 
to believe that there have not been recruitments. 

Those are two of the four.The third one is that there's a strong 
stakeholder process involved in the Corps' proposal that we really 
like. They proposed a Missouri River recovery position Committee, 
and we think that's the way things should work, to get all of the 
interests along the river to sit down at a table together to talk 
about how to approach this particular issue where everyone can be 
heard and everyone can be listened to. It's just as important that 
people be listened to as someone being able to speak, and so we 
think that this is a real important process that the Corps has pro- 
posed to be part of this, and the difference between the 2000 and 
2003 period is the administration's commitment. 

I n 2000 there was basically no commitment from the Administra- 
tion to move forward and try to solve this problem. This Adminis- 
tration— and I'm first, let me say I'm a career employee, I'm not a 
political appointee; I'll just say this as a fact— This Administration 
has throughout 2004 appropriations and throughout the President's 
2005 budget request— if you add those two together, is trying to 
bring a hundred million dollars into this basin to try and help work 
with this problem to fix it and have people have the resources to 
be able to come up with solutions. 

And I think those are the four big differences, and I hope I 
haven't gone too long in answering your question about the shallow 
water habitat or put too much in there, but that's— we just feel like 
if we give every opportunity to these fish, since we're not seeing 
any recruitment, is a very serious issue. 

Chairman Graves. I don't want to dominate all the questions. 
I'm going to turn to Representative Blunt, but I will say I have a 
real problem with the statement that you— one of the statements 
you made when you said we're after what's good for the fish. That 
red flags super quick to me, and I know it's not necessarily you, 
it's the philosophy with the Fish and Wildlife Service, but that did 
bother me a great deal 

Mr. Hall. I guess I'm not sure that— what I was trying to say 
is that the law requires us to take an approach— we can work with 
the public, and we do, and we want to— just as Mr. Gibbons com- 
mented a while ago, we have instituted private lands programs be- 
cause we agree the plight of the landowners is the source for real 
implementation of the Endangered Species Act. 

But what I was trying to say and possibly didn't say it very well 
is that the law only gives us certain latitudes, but the first test of 
anything we do, we must pass, is that the species is— that the ac- 
tion will not lead to jeopardy of the species. We don't have any 
choice there. That's the first question that we have to answer, and 
anything that we do after that has to always stay above that bar, 
and we don't have any legal authority to do anything different or 
we would be in violation of the law itself. 
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Chairman Graves. Representative? 

Mr. Blunt. I'll try to ask a brief question and maybe get brief 
answers, not that your answer, Mr. Hall, didn't require a long time, 
but it certainly took a long time. 

One, did I understand you right, Mr. Hall, that you're satisfied 
with the Corps' proposal that affects the two birds? 

Mr. Hall. Yes, sir. 

Mr. Blunt. So literally this gets down to what are we going to 
do about the pallid sturgeon? 

Mr. Hall. Yes, sir. 

Mr. Blunt. That is your main concern now based on what the 
Corps would like to do. You have the challenge of navigation and 
flood control and you're concerned that this bill doesn't adequately 
deal with the pallid sturgeon. 

Mr. Hall. Yes, sir. 

Mr. Blunt. Are you also saying that you don't have any author- 
ity to consider, once you consider that a species is in danger of ex- 
tinction, you don't have any authority to consider anything else 
when you come up with your RAP in terms of economic impact or 
the drinking water problems, the power problems, the problems 
Mr. Wells talked about? 

Mr. Hall. We don't have the authority under the ESA to have 
those supersede the biological ramifications. 

Mr. Blunt. I'm not blaming you for that, either. Part of what 
we're talking about here and part of what Mr. Gibbons and his 
Committee have been talking about for some time— I know Mr. 
Graves is supporting that, as I am— is it's time to look at the En- 
dangered Species Act and the theory if you don't like the Act, all 
you've got to do is carry it out. 

What you're telling us is what lead you to that decision is the 
species is endangered. It wouldn't really matter if Mike Wells says 
look, if you want to save the species and eliminate the drinking 
water for the people in Kansas City, J efferson City and St. Louis, 
you can't consider that under the current law. 

Mr. Hall. The Fish and Wildlife Service would have to say, 
would have to come up with whatever answer. The Corps could 
raise that and ask the Endangered Species Subcommittee to look 
at that— otherwise known as the God Squad— but we don't have an 
answer for that, no, sir. 

M r. Blunt. What authority does the God Squad have? 

Mr. Hall. Under the Endangered Species Act, we have a 

Mr. Blunt. Frankly, I never thought I'd be able to ask that ques- 
tion. 

Mr. Hall. Under the Endangered Species Act, when a jeopardy 
opinion is found to which there is no reasonable and prudent alter- 
native— and that might be one, when you have drinking water shut 
off, you know, the health and human safety was involved— the 
agency taking the action has the ability to petition the Secretary 
of the Interior to form what is known under the law as a danger 
Committee. It's historically been called a God Squad because you 
have to decide to let a species go extinct. 

The members of the Cabinet that come together, the Secretary 
of the Interior oversees the Committee, and it's only happened a 
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couple of times, two or three times in history. But Mr. Baker, Sen- 
ator Baker put in the law after the snail order issue down in Kan- 
sas City, but to come back to answering for me, the Fish and Wild- 
life Service does not have that kind of authority under the law, 
you're right. 

Mr. Blunt. Is the Missouri River today, is this the only habitat 
for the pallid sturgeon? 

Mr. Hall. The pallid sturgeon, actually the range is throughout 
Missouri, through Mississippi and into the Chapel River Basin. 

Mr. Blunt. Do they have problems in all of those areas or only 
in Missouri? 

Mr. Hall. There are different kinds of problems in each area. In 
Louisiana we have some problems with hibernization. Other stur- 
geon species in the Mississippi, we have a problem with a mixture 
of that, but we don't have a lot of research, other than to say it 
is being looked at, as to why that's happening. Most research has 
been done on the Missouri because of the impact that is raised over 
the navigation and the other issues here. 

Mr. Blunt. Are you doing anything in the Mississippi or Lou- 
isiana areas to evaluate viability of the sturgeon? 

Mr. Hall. I think research is being done on what's needed. 

Mr. Blunt. You don't have any current action you're working on? 

Mr. Hall. I'm not aware of any. 

Mr. Blunt. The only place to assure the pallid sturgeon survive, 
it's only on the M issouri? So we're down to one fish in one location? 

Mr. Hall. Yes, sir, we're down to the Missouri. 

Mr. Blunt. That's what I thought. 

Ms. Hargrave, do you have the 12,000 or 1,200 acres, 1,200 acres 
that you're suggesting would be needed to create a future potential 
spawning area? Does the Corps own that land? Does it control that 
land? Is it preparing to buy that land? Tell me just a little bit 
about that. 

Ms. Hargrave. The Corps has a very aggressive habitat pro- 
gram. We do it through willing sellers. We don't use condemnation. 
What we are proposing to the Fish and Wildlife Service now is that 
the Corps be allowed to look beyond that Sioux City to Omaha 
reach. We believe that there's scientific information available, in- 
cluding long-term studies which would justify looking at the entire 
region from Sioux City to the mouth of the Osage River. The Corps 
could get 1,200 acres in that reach. 

We've also committed to the Fish and Wildlife Service that we 
will focus on the Sioux City to Omaha reach. We probably can't get 
1,200 this year, but by 2005, funding available, we would have 
1,200 acres in place in the Sioux City to Omaha reach. 

Mr. Blunt. But you don't have it yet, but you think you could 
buy it? 

Ms. Hargrave. You've got it. 

Mr. Blunt. Mr. Keith, you mentioned— you and I both will stipu- 
late that we're not experts on these environmental issues— but you 
are an expert on transportation. Is it your sense that if you take 
the barge traffic off the river for two years, what are the odds of 
you getting the barge traffic back, you know, assuming this two- 
year period, if you think of something that allows it to continue, 
to have the navigation, or if you decide that that's not the problem. 
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what are the odds ofthe barge traffic coming back and what's the 
impact to the various barge facilities and ports during the two 
years of inactivity; what's the impact there? 

Mr. Keith. Well, I think it's two things. Two years maybe you 
can get barge traffic back because you still have the investment in 
facilities and they won't have determined whether or not they are 
usable or not, but this is absolutely dependent on having an eight- 
month navigation season that they can come back, they can come 
back to. Eight months on the Missouri River, quite frankly, is not 
the best navigation the way it's been managed in the past, so the 
additional low flows just simply make it economically infeasible to 
do transportation on it. 

The bigger issue that it has to do with is whether we're going 
to maintain the navigation channel for eight months. If someone 
could say that's absolutely going to happen in two years from now, 

I think economically transportation would respond to that and use 
it, but if it stays uncertain and they go away and that certainty 
is not held up, they won't come back. 

Mr. Blunt. I would assume there's sometime period, a relatively 
prudent period where they don't come back. 

Mr. Keith. Yes. 

Mr. Blunt. Mr. Wells, I drank the Missouri River water at J ef- 
ferson City, my daughter drank it for the same eight years, it 
didn't seem to hurt me very much. But what was the financial im- 
pact or the other impact when you had just the low water in 2002 
and three in the drinking water system? 

Mr. Wells, j ust an example, they had to put an auxiliary pump 
to go out in the river to get more water. The river flow was not 
much lower than what the flows were during some of the winter 
months but we have less demand in the winter, obviously, on the 
water so they had to put an additional pump in, and then you've 
got organic materials and stuff that causes additional treatment 
costs to be placed. We've had some low water this winter. There's 
several different reasons. Had a guy call me the other day, lived 
in j efferson City. Called me and said the river is too low out here, 
we've got to get it up to a certain level, and I can taste it, tastes 
bad. j ust the organic material that they have . 

Mr. Blunt.— involved. 

Mr. Wells. Yeah. They're pulling out, and the reason is, I would 
say, pollution, pollution, pollution. We don't say that at DNR, but 
that's part of it. If you have less flow, you've got contaminants, 
stuff is more concentrated. We checked and Kansas City and St. 
Louis had an additional increased cost in pumping. Obviously when 
the river is low, you've got to raise more water for the additional 
pumping facilities, and the treatment to remove the taste and odor 
cost is in addition. 

Mr. Blunt. I'm like my two colleagues, I like to be outdoors, I 
love the outdoors. I want to do our best to take care of it. I 've got 
a grandson in j efferson City that uses that water, one in Kansas 
City that uses that water, and the truth is they're both a lot more 
important to me than the pallid sturgeon. 

At the very least we ought to give Mr. Hall and his group the 
authority to consider those factors as they look at other things. 
Thank you. 
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Mr. Gibbons. Thank you very much, Mr. Chairman. 

Let me ask of Ms. Hargrave, the 1,200-acre shallow water habi- 
tat area you're talking about, is that a single body of land that 
you're looking at or is it a separate, can it be in smaller groups of 
areas along the corridor? 

Ms. Hargrave. Right, because it's acquired from willing sellers, 
you know, obviously that's what it is. It's more of a patchwork 
wherever we can get the land and develop it along the river. 

Mr. Gibbons. So instead of a large shallow water basin area, 
you're not talking about 1,200 collective acres, you're talking 
about 

Ms. Hargrave. Exactly. 

Mr. GiBBONS[CONTiNuiNG]Approximately 1,200 acres spread out 
over this whole region. 

Ms. Hargrave. Yes. 

Mr. Gibbons. Do you believe that that will answer the question 
about habitat needed to allow for recovery of the pallid sturgeon? 

Ms. Hargrave. J ust maybe a little background here, and I won't 
go too long. The habitat gain, the shallow water habitat gain from 
going from minimum service to navigation, which is what the 
Corps would like to revise it to because we are in a drought, to 
25,000 cfs, which is what is in the biological opinion, is about 30 
acres of habitat. 

The 1,200 acres comes from an analysis that the Corps did in our 
biological assessment in November where we looked at the whole 
reach of the river from Sioux City, Iowa, to the mouth of the Osage 
River and estimated there were 1,200 acres lost due to our oper- 
ation of the system. So what we are proposing and for this year, 
is to get 1,200 acres in that whole reach, but we also will focus on 
that shorter reach from Sioux City to Omaha and get 1,200 acres 
there by next year. 

Mr. Gibbons. Mr. Hall, what's the Fish and Wildlife's opinion of 
this 1,200 acres? Are you ready to approve it? 

Mr. Hall. We're ready to— we're on-going working with the 
Corps to answer the kinds of questions that Ms. Hargrave has just 
brought up about looking at the entire reach of the river based on 
the level of drift. I mean, those are the situations that we're talking 
about right now. 

Mr. Gibbons. So what I hear you say is the people living in 
this— who are alive in this audience today may not be see the end 
result of this any time soon? 

Mr. Hall. I don't know the answer to that. 

Mr. Gibbons. Let me ask, when you talk about scientists and the 
study of fish and you give reference to these scientists, are these 
Fish and Wildlife scientists that are giving you this information? 

Mr. Hall. They are— they are a conglomerate of scientists, start- 
ing with the National Academy of Science, that have done an inde- 
pendent review. They have literature citations from up and down. 
Frankly, the Fish and Wildlife Service scientists are probably the 
smallest number or the most least representative. 

Mr. Gibbons. You are relying principally on outside scientific ef- 
forts to formulate your opinions? 

Mr. Hall. Yes, sir. 
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Mr. Gibbons. Is all of this science that you're relying on peer re- 
view? 

Mr. Hall. Yes, sir. 

Mr. Gibbons. All right. Now, does the high temperature reflect 
the recovery of the sturgeon? The water temperature? 

Mr. Hall. High temperature can end the early life stages of the 
fish. 

Mr. Gibbons. So when the water level is low, the high tempera- 
ture part of the time is not conducive to the recovery of the endan- 
gered species? 

Mr. Hall. It depends on the stage of their life development at 
that time. Obviously they're developing, and this habitat is five feet 
or less in depth. That's how they have historically developed. 

Mr. Gibbons. What about total dissolved solids? 

Mr. Hall. Total dissolved solids and turbidity are both questions 
that may be positive or may be negative for the fish, the Big 
Muddy, as the river has historically been known, in that the pallid 
sturgeon in particular is not a site feeder or a site developer. It is 
developed in turbid environments. We are not ready to say it has 
to have it, but we certainly have questions about that. 

Mr. Gibbons. What is the Fish and Wildlife Service doing for ar- 
tificially increasing the numbers here besides changing the water 
level? What about artificial spawning? What about taking these 
fish and putting them and growing them and raising them and put- 
ting them back in the river? What are you doing there? 

Mr. Hall. Over the past, starting in 1994, we've devoted some 
of our hatchery work to doing that, and over a ten-year period we 
have stocked 40,000 pallid sturgeon, and they are the hope, frank- 
ly, for the future, but until they reach— and I'll point out again, 
they're long-lived species; the males don't even become sexually 
mature until seven to ten years, the females ten to 15 years. So we 
have not even reached the point yet— This year will be the first 
time we will even see that first few fish that we stocked, to find 
out if they will respond and spawn and become members of the 
wild, and that's a question that we're hopeful about but it's going 
to take a while to know that. 

Mr. Gibbons. Mr. Wells, briefly, do flow rates change the car- 
rying capacity for the river, whether it's circus barge, et cetera? I 
know Mr. Keith talked about a nine-foot channel. Is that the depth 
that you're talking about or is that the width? 

Mr. Keith. Nine foot is the depth. 

Mr. Gibbons. The depth. So the minimum depth amount to float 
a barge, roughly? 

Mr. Wells. Actually you can go lower. The nine foot is the au- 
thorized channel. It's nine foot deep, 300 foot wide, I believe is an 
authorized channel; therefore what we call full-service navigation, 
and navigation pretty well needs that to make it an economically 
viable transportation mode or avenue. When we're in a drought 
condition like we are now, flows are reduced in the river down to 
an eight-foot channel which produces about a seven-and-a-half-foot 
draft. If you heard me say last year we were actually a foot and 
a half below that, so we have about a six-foot channel in certain 
parts of the river around Kansas City. So that's obviously not that 
full. You can partially load barges but barges with reduced 
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amounts of volume have difficulty to even operate at all. We had 
a couple of groundings, we had a couple of barges that were still 
trying to operate at the low flows. So it was very dangerous as 
well. 

Mr. Gibbons. The reason I ask, because as I say, I come from 
the state of Nevada, and the rivers out there would probably make 
a wet sponge. We don't get anywhere near what Missouri does, but 
my concern is, of course, when they also talk about carrying capac- 
ity— in other words, the water is so bad you get solids, et cetera, 
et cetera— and when you lower the capacity down so it puts all the 
water into narrower or a smaller channel, upstream it is higher; 
it's carried downstream which fills in your channel throughout that 
period of time. 

What efforts or cost does a lower flow rate have on the carrying 
capacity of the river, simply your costs to keep the channel full? 

Mr. Wells. I'm not sure I can answer that from the standpoint— 
the one thing that we did recognize the summer before that, as I 
mentioned in my testimony where I said we are in a similar state 
on the river as far as temperature. When you have the lower flows, 
you don't have the same capacity. You have several power plants 
that use this water for cooling, and so what we experienced in the 
lower part of the river is we had eight days that we exceeded— the 
state water quality standards for temperature in the river, which 
exceeded 90 degrees. That's the state water quality standard. We 
know when the river water is above 90 degrees, we're having some 
environmental problems there. 

So, in fact, we actually issued a notice of violation to the Corps 
of Engineers from our department in 2002 for violating the state's 
water policy standards for allowing the river to be that low, be- 
cause we have the infrastructure already on the river and we had 
some cooling— some power plants that cut back their cooling water, 
lost their efficiency when the river was that low. So that's a real 
concern of ours when we get that low that we've got that problem. 

Mr. Gibbons. Mr. Chairman, I know you've got another panel 
and a time crunch, so I 'll cut my questions short. 

Chairman Graves. Thank you, Mr. Gibbons. Our time is running 
a little short, unfortunately. I wish we had all day to ask questions. 

I do have one more quickly which I don't completely understand, 
but it seems that the Corps of Engineers and the Fish and Wildlife 
Service are using different sciences and coming to different conclu- 
sions and you both have to comply with the Taw. Am I wrong in 
thinking that if— go ahead. 

Ms. Hargrave. The Corps has done our very best engineering 
and biological analysis of this issue, and in our biological assess- 
ment that we gave to the Service in November, we put forth what 
we thought was a very sound proposal for addressing the endan- 
gered species, you know, on the Missouri River. Obviously— and 
Dale can respond to this— the Service came back and didn't agree 
with or think that the Corps' actions relative to the pallid sturgeon 
were enough. 

Mr. Hall. And I think that that's what consultation is all about 
is if you use consultation, and we had lots of very positive discus- 
sions. I can't say enough about how good the relationship with the 
Corps and the Fish and Wildlife Service professional relationship 
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is, our staffs with each other. But then again, there can be dif- 
ferent opinions as to what the science says and what it doesn't say, 
but we don't get to dodge, we have to make a decision and give our 
opinion. 

Chairman Graves. Thank you all. I appreciate it. We will briefly 
take just a minute and seat the second panel, and I appreciate you 
being here. 

Chairman Graves. We're running just a little bit behind and we 
will just go ahead and get started. I know we have a couple wit- 
nesses on the second panel who are going to have to leave due to 
other engagements, but I appreciate everybody being here, and 
we're going to start right off with Mr. Blake Hurst, a farmer from 
northwest Missouri who also serves as the Vice President of the 
Missouri Farm Bureau Federation, who is going to be testifying. 
Thanks, Mr. Hurst. 

STATEMENT OF BLAKE HURST, FARMER, VICE PRESIDENT OF 

FARM BUREAU 

Mr. Hurst. Mr. Chairman, thank you for conducting this morn- 
ing's hearing. Your interest and leadership on the issue of endan- 
gered species reform is much appreciated. For too long Congress 
has ignored flaws in the Act and been unwilling to stand up to po- 
litical threats from environmental organizations. We can only hope 
that a majority of members of Congress will soon come to under- 
stand the Act's deficiencies and support much-needed reform. 

To put it bluntly, the ESA is broken and in need of major repair. 
The goal of the Act remains important:The preservation of endan- 
gered species. However, it has evolved into the weapon of choice for 
those who believe landowners cannot manage without greater regu- 
lation or a court order 

Today the federal biologists have the power to impose prescrip- 
tive management plans and extort money from Congress without 
regard to those who actually own or make their living on the land. 
While we believe it is possible to focus on increasing the population 
of threatened and endangered species without prescriptive manage- 
ment edicts and the associated economic impacts, this view is not 
shared by the U.S. Fish and Wildlife Service. 

In Missouri we have firsthand experience with species listed as 
threatened and endangered by the federal government. In recent 
years we have dealt with the Topeka shiner, the Indiana bat, the 
piping plover, the interior least tern, and the pallid sturgeon. In 
each case, there was no attempt to work with landowners prior to 
listing. In the case of the Indiana bat, federal permits to remove 
a log jam were delayed, not because the species populated the area, 
but rather because the bat might someday decide to come into the 
area. 

Management of the Missouri River is a good example of how the 
Endangered Species Act can be abused. What started with a 
drought in the upper basin has evolved into a 14-year water war 
encompassing state agencies, federal courtrooms. Congress and 
even the White House. While you are very familiar with this issue, 
suffice it to say, the Missouri Farm Bureau and many other organi- 
zations are profoundly disappointed with the biological opinion 
issued recently by the U.S. Fish and Wildlife Service. If landowner- 
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ship means control over use of the land, it may very well be that 
the largest landowner in the state of Missouri is the pallid stur- 
geon. Perhaps we should tell the county collector so the property 
taxes can be sent to the right place. 

The proposed Master Manual is scheduled to be released later 
this week, and it appears the Missouri landowners will get to expe- 
rience aspring pulse, which could also be called a prescribed flood; 
low summer flows, which exacerbate reliability problems for navi- 
gators; adaptive management, which is a license to experiment on 
private property; and countless acres of mitigation, otherwise 
known as land acquisition. 

Make no mistake, these measures will come at the expense 
offarmers who will be subjected to greater risk of flooding, lower 
prices for their grain and higher fertilizer costs;municipalities that 
will be forced to extend intakes to provide public drinking water; 
utilities that rely on flows to cool water used for power generation; 
the environment as shipments are moved off the river to truck and 
rail; and Missouri River flows which are at times dependent upon 
flows from the Missouri River. 

In the end consumers will likely pay more for water and elec- 
tricity. Farmers will pay more for fertilizer and receive less for 
their grain. And everybody will be subjected to a greater risk of 
flooding, and public agencies will use taxpayer dollars to add to 
their already huge inventory of public property. 

The U.S. Fish and Wildlife Service is using the Endangered Spe- 
cies Act to prescribe these measures for the pallid sturgeon, "adapt- 
ive management" is the term used to describe the process under 
which the Missouri River will now be managed, "experiment" is a 
fitting definition of adaptive management as biologists are given 
carte blanche authority to use private land along the Missouri 
River as a laboratory. At this point there is no way of knowing if 
any of these prescriptive measures will work. The prevailing atti- 
tude is, "Let's just give it a try, and if it doesn't work, we will try 
something else." 

Mr. Chairman, there are many ways in which the Endangered 
Species Act can be improved, and I offer the following suggestions: 

The U.S. Fish and Wildlife Service should concentrate on work- 
ing with landowners prior to a proposed listing. Missouri's 1/lOth 
cent soils and park tax has been successful because of its focus on 
voluntary, incentive- based conservation practices. Working with 
landowners when a species is in decline provides opportunities for 
actions that could prevent the need for a listing. 

The economic impacts associated with a listing must be taken 
into account prior to the designation of critical habitat. It is very 
important that all parties understand the economic impacts associ- 
ate with both a listing and subsequent biological opinion. 

There must be increased transparency throughout the jeopardy 
process. Currently there is little public oversight or review of the 
management requirements issued by the U.S. Fish and Wildlife 
Service. 

There must be new checks that prevent species management by 
judicial mandate. While the ability to seek judicial review is impor- 
tant, shopping for a sympathetic judge must stop. 
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The entire concept of adaptive management must be reviewed. 
Changes are warranted that prevent private lands from becoming 
laboratories subject to moving goalposts set by biologists devoid of 
common sense. 

Prescribed management practices must focus first on publicly- 
owned land. Expansion beyond land in public ownership should 
only occur when it is deemed essential to the preservation of a spe- 
cies. 

Land acquisition must be tied directly to the preservation of an 
endangered species. The Act must not be used as an excuse for ac- 
quiring large parcels of land to add already vast federal inventory. 

In conclusion, we commend your efforts to call attention to the 
ESA's impact on farmers and small businesses. As a farmer your- 
self, you understand the effects that biological experiments will 
have on the people who farm and live along the Missouri. They're 
your neighbors and they most certainly didn't ask to be guinea pigs 
in an experiment designed a long ways from the floodplain, by a 
scientist whose salary is guaranteed no matter how that experi- 
ment turns out. 

Deficiencies in the Act must be addressed to create a climate 
under which landowners are viewed as the solution and not the 
problem. While cooperation is the key, litigation has become the 
tool of choice. Perhaps Senator Bond put it best when he said those 
involved need some adult supervision. 

Thank you, Mr. Chairman. 

[Mr. Hurst's statement may be found in the appendix.] 

Chairman Graves. Mr. Hurst, do you have to leave? 

Mr. Hurst. Yes. 

Chairman Graves. Does anybody have any questions for him be- 
fore he leaves? 

Mr. Blunt. Blake, thanks for being here today. I just want to 
say I think particularly the points you made in re-looking at this 
Act are valid points; the fact that this Act was written in a way 
that you can't consider the economical impact, as you pointed out. 
Also, what are your concerns just— talk a little bit more about your 
concerns about excessive land acquisition. 

Mr. Hurst. I think that sometimes the Endangered Species Act 
is sort of a wedge— at home we call it pry bar— that the federal 
government uses to expand their inventories of land, and I thought 
it was interesting that the first panel mentioned that well, the flow 
didn't matter so much as long as we have enough land available. 
In other words, it's obvious to me that there was a compromise 
available, and the only thing, the only reason for that compromise, 
I guess, is farmers along the river that kind of enjoy what they're 
doing and want to keep doing it. 

Mr. Blunt. What impact do you see with the levee system in 
what you refer to, I think appropriately, as a prescribed flood? 

Mr. Hurst. Obviously there's pressure on the levees when the 
water is high, and again, the points made earlier this morning 
about a ten-day trip from when the water is released into the river 
and when it gets to St. Louis is very apt. We can have tremendous 
floods come through Missouri in the spring that raises the river, 
and all the other associated process, and one of the other things 
that concern— you talk about levee systems— one of the other 
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things that concerns us about federal acquisition of land along the 
bottom is that levee districts are a cooperative effort, and one of 
the largest owners in the levee district is the federal government, 
and their interests are exact opposite of the farmers involved in 
that levee district. Then you have some conflict that's inevitable. 

Mr. Blunt. I maybe should have asked this question of Ms. 
Hargrave, but I wonder if the idea of adding the 1,200 acres, if that 
involves any breaching of the current levee system and appropriate 
accommodation for that. Would you mind, Mr. Chairman, if she 
just answers that? 

Ms. Hargrave. Right, I don't believe that we're looking at any— 
in terms of the federal levee system— that we are involving any im- 
pact to the federal levee system. I will say this: One of the things 
that we are looking at is widening the river and substantially set- 
ting back some levees. Now, that will absolutely have to be done 
in conjunction with the property owners and in conjunction with 
the levee districts. 

Mr. Blunt. That was part of the entire plan to acquire the land. 
You wouldn't assume there would be any burden on the neigh- 
boring landowners when you did that? 

Ms. Hargrave. Oh, I don't think there's any doubt that if we ac- 
quire a lot of land, there is going to be an impact on the tax base 
of those levee districts. I mean, there's no question. 

Mr. Gibbons. Mr. Hurst, you obviously seems to be a gentleman 
of impeccable common sense. Perhaps we need to have more like 
you in control of some of the decisions that are made with regard 
to these issues. 

My question is, and just I almost know the answer and I think 
the puolic knows the answer to this question, but do you think the 
farmer or rancher or property owner along the river would be bet- 
ter off in controlling the lands with the help of the government 
rather than giving it up to the government to control? 

Mr. Hurst. Well, I'm kind of happy to live in my small commu- 
nity that's dependent on farmers shopping there. We farm along 
the Missouri River or one of the tributaries, and I like my life and 
I'd like to maintain it; and what happens, it's always— whenever 
government talks about adding more land to the inventory, it's al- 
ways from willing sellers. But folks who might not have been will- 
ing 20 years ago are now faced with a prescribed spring flood, 
they're faced with higher prices for their fertilizer because naviga- 
tion's stopped, they are facing more danger if they happen to live 
in the bottom. So what might not have been a willing seller 20 
years ago may be today, and if these rules get more in favor of the 
wildlife and less in favor of the farmers, then these people who 
today are not willing to sell may be willing to sell and in 20 more 
years. So that willing sell always kind of gives me the willies some- 
times. 

Mr. Gibbons. If you want to see a real challenge when you talk 
about federally-owned, federally-managed property in the state, 
you should come to Nevada. Nevada nas 89 percent of its geo- 
graphical area that is owned and managed by the federal govern- 
ment. Running a state on 11 percent private property, you will un- 
derstand the impact on any private property about the Endangered 
Species Act. Thank you for coming. 
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Chairman Graves. I have one question, and I'm going to ask this 
of all the panel, too, but just real quick, how does it feel to have 
the needs or life of the pallid sturgeon fish over your own? 

Mr. Hurst. Well, I mean, to somebody living where I do it seems 
crazy. That's how I put it. It seems like a crazy thing to do, but 
I guess that's where we are. 

Chairman Graves. Thank you. 

No. 2, Mr. DeShon, who is the Chairman of the St. J oe Regional 
Port Authority. I appreciate you being here and I look forward to 
your testimony. 

STATEMENT OF DICK DeSHON, CHAIRMAN, ST. J OSEPH 
REGIONAL PORT AUTHORITY 

Mr. DeShon. Mr. Chairman, I want to thank you for bringing 
this meeting to St. J oseph, Missouri, to discuss the economic im- 
pact the Endanger^ Species Act has had on small business in 
northwest Missouri and northeastern Kansas. I would like, for the 
benefit of our visitors today, to tell you that just a few hundred feet 
to the west on April 3rd, 1860, the first Pony Express rider was 
taken across on a ferry on his way to California to deliver mail. 
Now, every Pony Express rider that came back from California also 
got on that river to get back to St. j oseph. 

My point would be that the river was more reliable as a form of 
transportation in 1860 and 1861 than it is today, because we're not 
ever sure whether we're going to have water in that river or not. 

I'm chairman of the St. j oseph Regional Port Authority, and we 
were created in 1988 by the City of St. j oseph, Buchanan County, 
State of Missouri, to spur economic development, create jobs and 
share as a transportation advocate for manufacturing companies, 
farmers, and agribusiness. 

Now, I 'm going to try to be very brief because we're short of time, 
but we've taken the lead in the redevelopment of the stockyards in- 
dustrial park. In the next couple years we're going to have a new 
pork processing plant there that's going to be state-of-the-art, cor- 
porate headquarters, thousands of new jobs. We also built a new 
road in the stockyards area. Bluff View Road. We are between Ag 
Processing and Aquila, and we've opened up barge facilities, as Mr. 
Keith told you, on the Missouri River in the spring of 2002. This 
barge facility was built at the intersection of Missouri Highway 36 
and Interstate 229 and on a main line of the Union Pacific Rail- 
road. Now, if we had any water in the Missouri River, we could 
truly be a competitive transportation advocate. 

This area is a major producer of corn, soybeans and wheat, all 
of which could be shipped by barge. Now, we don't always ship it 
by barge because we don't always have a market. The market for 
grain is very competitive, but today, even if we could ship a thou- 
sand barges to China or anyplace in the world, we would not be 
able to ship it on the river. 

I 'm sure you also know that we use thousands of tons of fertilizer 
in this area, all of which could be shipped into St. j oseph by barge. 
Now, what you may not know is that we have four companies in 
this area that use 150 to 2,000 tons of processed wire rod, all of 
which can be shipped by barge, and that is the most economical 
way to ship it. 
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During our first year of operation we unloaded 16 barges of steel 
coil wire. Each barge takes 60 to 75 trailers off of Missouri high- 
ways, and I can tell you we need to relieve our Missouri highways. 
If we could haul all the wire by barge, we could take 7,500 trucks 
off the highway. Besides the wear and tear. I'd like to consider the 
pollution that has been moved from our cities and towns when we 
ship on the river. 

Now, we intended to quadruple the barges for 2003 but we ended 
up with an unreliable water source, as Mr. Keith pointed out. The 
barges refused to even consider shipping on the Missouri River be- 
cause they didn't want their barges caught. We've been advised 
that MEMCO Barge Line will halt operations on the Missouri 
River in 2004, and the owner of Blaske Marine in Alton, Illinois, 
said the chances were slim he would be bringing barges to this city. 
That could cost up to a thousand jobs. 

Why is this a devastating situation? The first reason is we re- 
move a competitive form of transportation from our market. One of 
our fertilizer dealers, a full barge, docks in St. Louis. He is forced 
to unload the barges into hopper cars and then ship to St. J oseph. 
This doubles his transportation costs which is eventually put back 
on to the farmer unit. 

The second reason is that in St. Joseph we have a 200-acre 
brownfield industrial park that we believe that we can develop if 
we have a viable barge facility. Our port authority is the anchor 
for that industrial park. I can't tell you how many jobs that we 
weren't successfully able to create in St. j oe in the last five years 
when we were unable to provide land that could be developed. 

The third reason we need to increase the Missouri River flow is 
we are the biggest feeder for the Mississippi River. The Mississippi 
would not be the river it is today without water from the Missouri. 
We have a very short history but we will never realize the potential 
we think we should have if we can't depend upon the Missouri 
River. 

The Endangered Species Act has closed our barge facility for the 
2004 season. No one in their right mind will take a chance of get- 
ting caught on the Missouri with a loaded barge. 

Now, it would make a better story for the press if I could tell you 
that we were going to be bankrupt in a year or two, but I am not 
going to give the press that benefit because we will be here, we will 
survive, because we think that this group that we're speaking to 
today will eventually see that we can do something about bringing 
some sensibility to the Endangered Species Act. We just don't have 
enough water on the Missouri River today. Hopefully we will be 
able to evolve from that. 

Chairman Graves. Thank you, Mr. DeShon. Next is Mr. Chad 
Smith, who is the Director of the Nebraska Chapter of American 
Rivers. Thank you for being here. I look forward to your testimony. 

STATEMENT OF CHAD SMITH, DIRECTOR, NEBRASKA 
CHAPTER OF AMERICAN RIVERS 

Mr. Smith. Thank you, Mr. Chairman, Mr. Blunt, Mr. Gibbons. 

I very much appreciate the opportunity to be here today and testify 
on the Endangered Species Act and its role on the Missouri River. 
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My name is Chad Smith. I'm the Director of the Nebraska Field 
Office for American Rivers, and I have also done work on the Mis- 
souri. I come before you as a life-long Nebraskan, hunter, angler 
and conservationist. I grew up and spent a lot of my time on the 
Platte River in central Nebraska. I grew up there duck hunting 
and cat fishing with my dad, and those experiences have grown 
into a passion— you could probably more accurately describe it as 
an obsession— with hunting and fishing that stands to this day. 

As a hunter and angler, I spend a good deal of money every year 
on licenses, gear, travel and other recreation-related expenditures, 
money that flows into the local communities and small businesses 
that support hunting and fishing. Thousands upon thousands of 
other Americans do this every year as well, making hunting, fish- 
ing, and other outdoor recreational pursuits a multi-billion dollar 
industry in the United States. 

In all cases the expenditure of those dollars and the viability of 
the small businesses that cater to recreation and tourism depend 
on one common thread: a healthy environment. Outdoor recreation 
and tourism is largely centered on places that attract people to 
them, be they rivers, plains, forests, or mountains. In the case of 
the Missouri River, an immense opportunity to tap into that eco- 
nomic potential is being squandered. The health of the Missouri 
River is in dire straits, and the river is simply not the destination 
of choice of most people in the Missouri River basin. Most have 
turned their backs on the Missouri, and it is not living up to its 
economic potential or providing the kind of quality of life benefits 
that we should expect from a big river system. 

Often the Endangered Species Act is invoked as a tool of last re- 
sort to prevent the continued decline in health of a natural system 
like the Missouri River. The focus is often on one or a few species, 
and those species receive much of the attention in the public policy 
debate. But endangered and threatened species are mere indicators 
of greater problems in an ecosystem and reflect that management 
changes are necessary to help not just particular endangered spe- 
cies, but ultimately all the native species that inhabit the eco- 
system and the people that depend on the ecosystem system as 
well. 

Over the past 15 years the Army Corps of Engineers has spent 
millions of taxpayer dollars analyzing these potential changes in 
the operation of six large main stem dams on the Missouri River. 
This process is part and parcel of the Corps' attempt to update and 
revise the Missouri River Master Manual which is the guidebook, 
as you know, that the Corps uses to operate the river's federal 
dams. As a part of that analysis, the Corps has evaluated dam re- 
form options that incorporate more natural flows on the Missouri. 

Natural flow restoration has been called for by an independent 
panel of the Natural Academy of Sciences, the U.S. Fish and Wild- 
life Service, and all of the fish and wildlife management agencies 
from the states in the Missouri River basin. The Corps itself has 
found that restoring more natural flows to the Missouri River will 
actually result in an annual net economic benefit to at least $8.8 
million for the basin. Corps studies also show that we can do that 
and achieve this economic benefit without ceasing navigation on 
the lower Missouri, improving navigation on the Mississippi, with- 
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out unduly impacting floodplain farmers along the river and ensur- 
ing that everyone gets their power and their water. 

Further, the economic options presented by a Missouri River that 
once again looks and acts like a river are endless. By making the 
Missouri River a destination for hunters, anglers, boaters, campers, 
hikers and families, communities up and down the river can tap 
into limitless economic possibilities that are associated with out- 
door recreation and tourism. Coupled with on-going agricultural 
practices in the floodplain and other traditional uses of the river, 
the Missouri River can truly become an economic engine for this 
entire basin. 

On the Missouri, as in so many cases, the Endangered Species 
Act can be a tool to not just ensure a species avoids extirpation. 
The Endangered Species Act is ultimately a tool to help us to real- 
ize ways to better manage natural systems, link them more directly 
with our economic prosperity, and ensure we leave a lasting legacy 
for future generations. The acrimony that has followed the Master 
Manual revision process on the Missouri River is unfortunate and 
largely unnecessary. We now need to focus on how to deal with po- 
tential impacts of flow restoration, ensure no single person or 
group is unfairly given the burden of management changes, and 
begin implementing a new vision for the Missouri River and the 
vaNey through which it flows.The Endangered Species Act is but 
one tool to help us toward that end. Thank you. 

[Mr. Smith's statement may be found in the appendix.] 

Chairman Graves. Thank you, Mr. Smith. We will now hear 
from Paul Davis, who has come to us from Interstate Marine Ter- 
minals, Incorporated. I appreciate you being here. 

STATEMENT OF PAUL DAVIS, INTERSTATE MARINE 
TERMINALS, BOONVILLE, MISSOURI 

Mr. Davis. Good morning, Mr. Chairman, and thank you for al- 
lowing me the opportunity to share some comments with you re- 
garding the impact of the Endangered Species Act on commercial 
navigation on the Missouri River. 

I am Paul Davis, the owner of a family-owned barge terminal, lo- 
cated on the Missouri River at Boonville, Missouri. Founded in 
1971, Interstate Marine Terminals ships and receives bulk com- 
modities, primarily fertilizer, feed, grain, and salt by barge, truck 
and rail. We are also partners with the Floward Cooper Regional 
Port Authority, which is the only state-funded public use barge- 
docking facility on the Missouri River between St. Louis and Kan- 
sas City. Our company distributes products to some 250 wholesale 
customers in a 150-mile radius of Boonville. I have worked at our 
terminal in Boonville since 1974. 

I n J uly 2003, a federal judge ordered the U.S. Army Corps of En- 
gineers to reduce Missouri River flows. The court order was in re- 
sponse to arguments by conservation groups that high flows on the 
lower portions of the river threaten the least tern, piping plover 
and pallid sturgeon, which must be protected by the Endangered 
Species Act. As a result of the court-ordered stoppage of navigation 
on the Missouri River, the primary barge-towing carriers canceled 
much of the fall 2003 service to facilities such as mine. Prior to the 
stoppage, I had anticipated delivery of 25,000 tons of fertilizer and 
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grain outbound shipments for the fall of 2003. Eighteen of the 19 
barges were cancels because of the stoppage. 

As a result, my facility only received 1,300 tons by barge of the 
planned 25,000 tons in the fall of 2003. The other 23,700 tons was 
moved by truck and/or rail, with additional freight costs of $15 per 
ton average. $15 per ton additional freight adds approximately nine 
percent to the average cost of fertilizer at Boonville, resulting in 
extra costs in fall 2003 estimated at $355,000. This extra cost of 
doing business is ultimately passed on to farmers in higher fer- 
tilizer costs and to consumers in higher food costs. 

Additional costs are incurred as freight is diverted from barges 
to trucks in the form of additional wear and tear on highways, 
more pollution from truck fuel burning, and more tires going into 
landfi Ns. 

In addition to the negative economic impact experienced by my 
business last fall, which can be quantitatively measured, the long- 
term effect of the 15-year struggle over the river flow has been to 
cause shippers to seek alternate freight modes rather than to con- 
stantly deal with the uncertain future of Missouri River navigation. 
Due to the minimum service summer flows, my company is han- 
dling reduced barge tonnage in highway salt, molasses, and grain. 
With the reduced flows, the lower barge drafts have made products 
uncompetitive in my market area. 

Due to the uncertain future of Missouri River navigation, I have 
observed neither construction of new facilities nor expansion of ex- 
isting facilities on the lower river for many years. In 1988, when 
the Corps commenced the Missouri River Master Manual review 
process, the Corps predicted that the review would be completed in 
three years. And yet, 15 years later we find ourselves no closer to 
a solution that everyone can live with than we were when the re- 
view began. 

J ust last week I had a phone conversation with a manager in a 
company that produces a product I am interested in bringing in to 
mid-Missouri for distribution. When I told the man that I owned 
a barge terminal on the Missouri River, he was silent for a moment 
and then asked, "Isn't that the river that might not have any 
barges in the future? Are you sure that we could even ship our 
product to you?" And then he went on to say, "I 'll get back to you 
in a couple of weeks." everyone in this room that's in business 
knows what that means. 

I am sure that any number of companies that might normally be 
interested in expanding into the Missouri market will not do so as 
long as the cloud of uncertainty caused by the ESA issue remains. 

There is currently much debate in the United States regarding 
the outsourcing of jobs to offshore locations such as India and 
China. In our increasingly global economy, an open marketplace 
will invariably seek out lower costs of procfuction. One way to help 
prevent the additional job loss, in my opinion, would be for the 
United States to seriously re-examine the Endangered Species Act. 
The ESA was passed over 30 years ago in a show of bipartisan 
good intentions to help animals on the brink of extinction. But 
since that time environmental groups have hijacked the Act, turn- 
ing it into a bludgeon by which they can enforce their vision of a 
development-free America. The ESA's capricious and uneven en- 
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forcement only underscores the utter bankruptcy of the law. The 
government spends so much of its time and money defending itself 
from specious litigation, mostly by environmental groups, that 
there's little time left to actually devote to flora or fauna. 

Currently the ESA provides only penalties against non-compliant 
property owners and developers. The natural reaction to the threat 
of penalty is that some property owners remove or diminish habi- 
tat, rather than enhance, in an effort to prevent endangered spe- 
cies from habituating on their property in the first place. Well, 
Gentlemen, this is exactly opposite of the intention of the ESA. 
And I suggest rather than just penalizing those in non-compliance, 
the government should develop an incentive-based approach that 
rewards landowners with endangered species habitat enhancement. 
If this is not done, I believe endangers species recovery will con- 
tinue to be a divisive issue that further erodes our ability to com- 
pete in the global economy. 

Thank you. 

[Mr. Davis' statement may be found in the appendix] 

Chairman Graves. Thank you, Mr. Davis. Now we will hear from 
Bruce Hanson with MFA. 

STATEMENT OF BRUCE HANSON, VICE PRESIDENT OF 
TRANSPORTATION AND DISTRIBUTION, MFA, INCORPORATED 

Mr. Hanson. Thank you, Mr. Chairman. I appreciate the oppor- 
tunity to be here this morning. 

My name is Bruce Hanson. I am vice president of transportation 
and distribution for MFA, Incorporated. MFA is a regional agricul- 
tural cooperative serving 45,000 members in several Midwestern 
states. I am here to testify on the impact the Endangered Species 
Act has on our farmer owners and the agricultural economy at the 
current time. 

Farmers pay retail prices for their inputs and sell their output 
at wholesale prices. They also pay the freight both ways. Transpor- 
tation costs dictate market access and profits. Reliability and con- 
sistency is critical. For the past two years, and apparently this 
coming season, the Missouri River has been and will be neither. 

MFA has facilities to receive fertilizer and ship grain on the Ar- 
kansas, Mississippi, and Missouri Rivers. We move over ten million 
bushels of grain and 500,000 tons of fertilizer via the river system. 
We calculated the following impact to our members based on our 
tonnage moved on the Missouri River. One 8'6" draft barge holds 
on average 1,500 tons. That's equivalent to 15 rail cars or 60 
trucks. Railroads are at capacity. We have averaged 15- to 30-day 
delays in receiving rail cars since November, and our highways and 
bridges are in ne^ of major repair and are congested. 

The Gulf Coast export market is the primary destination for the 
Missouri River grain. The Gulf market does not take single rail car 
shipments, only unit trains. Further, grain basis values are often 
highest during the late spring and summer months. Therefore, 
without reliable river transport, this market is shut out to our 
farmers. Using actual rates published in Union Pacific Railroad's 
tariff, the freight from Kansas City to the Louisiana gulf in 75-car 
unit trains is 52 cents per bushel. By comparison, a normal barge 
rate from Kansas City to the Louisiana gulf is 38 cents per bushel. 
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Based on MFA's Missouri River voiume, this wiii cost us and our 
producers over $750,000 in iost grain vaiues due to market access, 
timing and freight costs. MFA has a fertiiizer fadiity at Brunswick, 
Missouri. Over two-thirds of our inbound fertiiizer normaiiy moves 
via water. None wiii this season. The economic impact of shifting 
to higher cost, iess environmentaiiy friendiy modes is $1.1 miiiion. 
Mr. Chairman, that's aimost $2 miiiion historicaiiy. 

Newiy deveioped research has indicated that the preiiminary cost 
to Missouri agricuiture due to the inabiiity to use the Missouri 
River transportation is over $22 miiiion. 

i have to ask, "Where is the common sense?" dosing a major nav- 
igabie waterway for experiments is iiiogicai. Less than 25 percent 
of the river is tern and piover habitat. Aiternative means of cre- 
ating habitat exist. On the Piatte River, isiands and sand pits 
produce over seven times as many birds at haif the cost. Approxi- 
mateiy haif of the aduit piovers nest above the Gavin's Point Dam. 
Where is the common sense? 

The paiiid sturgeon's range is from Montana to Louisiana. We 
heard a iittie bit about that this morning. Yet some propose to re- 
store habitat where sturgeon haven't been found in six years, per- 
haps at the detriment to iocations where they do exist. Where is 
the common sense? We have 200 native naturai sturgeon in the 
river i heard this morning. That means there's maybe 50 breeding 
pairs a year, and we're going to shut down a major navigationai 
system. Let's not forget the introduction of non-native, predatory 
fish for sport that eat young sturgeon. Where is the common sense 
in that? 

I believe that most people are environmentalists. Flowever, some 
are radical fanatics who are anti-growth, anti-progress, anti-any- 
thing. Look at the debate on our lock-and-dam system on the Mis- 
sissippi and Illinois Rivers. Decades and millions of dollars have 
been spent on studies and environmental mitigation without much 
progress. Meanwhile, foreign competitors continue to invest and 
modernize their waterways to this country's economic detriment. 

It is time to remove the protective skirt that these groups hide 
behind called the Endangered Species Act. It is time to get down 
to real business. Reform the Endangered Species Act to operate 
this country for people and prosperity. That is common sense. 
Thank you. 

[Mr. Flanson's statement may be found in the appendix.] 

Chairman Graves. Thank you all. We will now have questions. 
We will try to keep our answers as brief as possible so we can get 
back on schedule. I know everybody has schedules to keep. I do 
have a question for Mr. Smith. 

When you talk about the Endangered Species Act, it seems more 
instead of a danger zone it's what you can use the Endangered Spe- 
cies Act to achieve. In another comment I think you said, "a river 
that looks and acts more like a major river." can you tell me 
what— that baffles me. Can you tell me what your ideal impression 
of a river should look like? 

Mr. Smith. Well, I don't think there really is any ideal that any 
one person has. It depends a lot on what the input in the river is. 
This river out here is a ditch, and the rest of it upstream is pooled 
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underneath large reservoirs. It's not the Missouri River that 
evolved over time. 

Now, I don't, or our organization doesn't support turning every- 
thing back to the way it was originally, but to be able to get people 
out there and enjoy something that's not deadly dangerous to chil- 
dren when they want to get out there to swim, that attracts fish 
and wildlife so people can get out there and bird watch and hunt 
and fish, we nera to try and bring back some of the characteristics 
of the river. 

The heartbeat of any major river system is its natural flow. 
Again, we're not going to go back to the pre-dam unregulated flow, 
but we can bring back small pieces of that heartbeat and try to get 
the function of the river working again. 

In terms of the form, I've heard them talk about several times 
today there's a lot of effort underway right now today with sellers 
and others to try to cooperate with landowners to try to get the 
river spread out in a few places, have some side channels, some 
wetlands, some backwaters, the kind of habitat that got lost in the 
channel of the river. That's not only for fish and wildlife; that's 
where someone who wants to hunt and fish, that's where we would 
go to hunt and fish. 

So just trying to get away from thinking of the Missouri as a 
commercial artery that people largely ignore; and I've found that 
to be the case as I 've traveled up and down this basin for six years 
now. Getting the river away from that image and getting people to 
think of it as an asset is going to require some effort on the form 
and the function, not turning back to the provision of what it was 
that caused it, but trying to get it to actually be a system of deliv- 
ery out there. 

Chairman Graves. What is your group looking for? For a com- 
mercial route? 

Mr. Smith. They were, and we made an attempt to try to make 
a commercial route, but it's been a failure in large part as a route 
for a long time; and I still firmly believe you can continue to have 
navigation in some way on this river but also do something for this 
river that brings people back to it, and I don't think it's something 
that's not a need or situation. I think you have the impediment 
right now you can focus on this endangered species stuff and that 
is very real and felt antagonism towards, and we need to focus on 
how do we get over some of these failures. We don't have the navi- 
gators bearing the burden, we don't have the farmers bearing the 
burden, but people need to realize there is a process out there. 

Chairman Graves. Give me a sense for our children swimming 
out there and bringing the people back. Even Lewis and Clark, you 
know, according to the journal, one of them even says he dipped 
a cup down in the river and you pull it up and it's full of mud and 
half of it's water. What's taking the river back to that? I don't want 
my kids to be swimming in it. For that matter, even the mosquitos 
are a huge problem for getting back to that. You know, if we have 
the pools and backwater stuff, that's going to have insects there. 

I just don't, I absolutely just do not see— I do not see the rationale 
behind going to that, which I don't believe will— you know, is going 
to accomplish anything at the expense of all these lives that we're 
going to affect. It baffles me that we are at that point. 
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Mr. Smith. Well, we can come to an agreement, I think, about 
what the river can mean for a wide variety of people, and I really 
believe that it is a false choice to say that a healthy environment 
does not equal a healthy economy. I think those two things go hand 
in hand, and helping the environment doesn't mean taking things 
back to the way they were in 1804, but we have a lot of informa- 
tion that we've gain^ over the past hundred years of doing science 
in this country on the Missouri. There's any number of scientific 
studies that talk about the need for having flow recreation and 
habitat restoration to a measured degree, and I firmly believe that 
we can take some of those small steps forward and bring some of 
this river back and not drop jobs down the river and, in fact, cre- 
ating more jobs and make this river truly an economic engine for 
this basin. But I think people think it is that now but it's not, but 
it could be. 

Chairman Graves. Mr. Blunt? 

Mr. Blunt. Mr. DeShon, the port authority, do you own any fa- 
cilities? Does the port authority manage any facilities? 

Mr. DeShon. Yes, we have a 13-acre site where our new barge 
facility is built now. 

Mr. Blunt. It's a new barge facility? 

Mr. DeShon. New barge facility. 

Mr. Blunt. How much of an investment was made in it? 

Mr. DeShon. About a million and a half dollars. 

Mr. Blunt. And essentially that new facility won't be used in the 
next year or two? 

Mr. DeShon. Not in barges. It's interesting that you ask that, 
now I can tell you, we will bring in the steel now, it's going to come 
from Canada. It will not come from Houston, and so that affects 
our balance-in-trade, and that's unfortunate because I prefer to buy 
steel in the United States. 

Mr. Blunt. And the steel will come in by? 

Mr. DeShon. Railroad. 

Mr. Blunt. By railroad. 

Mr. DeShon. Or truck. 

Mr. Blunt. Mr. Davis, you mentioned the fertilizer costs. In an- 
swer to the fertilizer costs that Mr. Hanson mentioned, the en- 
hanced, the added transportation costs, doesn't that create a com- 
petitive problem for us because just because we have extra costs on 
this part of the river, that doesn't mean the price is going to go up 
where that grain is ultimately sold, does it? 

Mr. Davis. That's the essence of the economic negative impact on 
the farmers is that that does not. In fact, the farmer cannot pass 
on those costs. They take the direct hit. They are going to get the 
same price for their grain as the Gulf or wherever, but the trans- 
portation costs increase so they're the ones that are impacted. 
Similarly on fertilizer. They have extra costs in fertilizer, particu- 
larly cost of production. They're not getting paid any more for their 
product. 

Mr. Blunt. You've been in business a long time now. What do 
you see over the last couple of decades? Give us a comparison of 
where you see the future today compared to where you did 20 years 
ago when you were looking at the traffic and the barge situation 
you were looking at there. 
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Mr. Davis. Well, I'll say this: Being a family business, if we had 
known 30 years ago that we would be sitting here today talking to 
these issues, we never would have invested in the first place, but 
there was a need for a facility like ours because the railroad service 
was already in a declining mode, and we just filled a market need 
which continues to be there today. 

Before, in the late '80s we were doing up to 100,000 tons a year 
through our facility. Due to the uncertainty of this debate over the 
river flows and no confidence in the expansion, and it's like the 
death of a thousand paper cuts. We're lucky to do 40,000 tons a 
year now just because all of our market has been nervous for a long 
time, they're finding alternate methods of shipping. So it's just 
been a gradual decline, and this year no towing, in essence, on the 
river. 

I can remember when I first started there were eight or ten tow 
companies on the river and it was a very viable industry. It's not 
that the market isn't there for it. It's just when there's the uncer- 
tainty, people's instinct is to find other ways to do business. 

Mr. Blunt. Mr. Hanson, you talked about the importance of hav- 
ing a unit train, a dedicated train. You sell grain, obviously, to off- 
loading and other considerations. I guess your point is it's a lot 
harder to fill up that dedicated train at a one-barge location than 
it would have been to fill up a six-state and a 32 or a 30 car. 

Mr. Hanson. That's correct, and also there are not unit train sta- 
tions along this part of the Missouri River. They're all smaller, 10, 
15, 3, 4, 6 car shipping locations, so the fact of even having that 
option would require the investment of, you know, millions of dol- 
lars. 

Mr. Blunt. So without barge traffic how do you get the best mar- 
ket. 

Mr. Hanson. Well, you go to your second or third best market 
and you go by truck. 

Mr. Blunt. That's what I thought. That's what I thought. 

j ust one question, Mr. Smith. Do you take litigation that you be- 
lieve are primary litigants and do some litigation on this issue? 

Mr. Smith. Yes. 

Mr. Blunt. And you mentioned that the Endangered Species Act 
is offered as a tool of last resort. Do you think that's why the Act 
was created? 

Mr. Smith. Well, I certainly think for some of the species it is 
a tool of last resort when nothing else has worked and they are get- 
ting some extra protection. If that doesn't happen, that's pretty im- 
portant. In terms of— we've all known the public policy, and I'll 
speak specifically to the Missouri River. Me personally, my organi- 
zation, other conservation groups I work with throughout the 
basin, most of my time in the past six years has been spent on the 
road giving presentations, talking to civic groups, going to meet- 
ings, working, trying to work cooperatively with the Corps of Engi- 
neers, elected officials, whoever will listen to try to find a way to 
avoid litigation and get rid of this endangered species issue and im- 
plement a vision for the future and get it working, and it simply 
has never happened. 

The Corps of Engineers, as everyone says here, as everyone 
knows, has been working on this for 15 years and they keep put- 
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ting out the same plan after the same plan, and we're not getting 
to the heart of the matter. I don't want to be involved in litigation. 
It costs me a huge amount of time and effort to be involved in that. 
It's not a perfect solution. It's extremely complicated. I'm wasting 
my time dealing with attorneys and briefs and litigation when I 
could be out trying to work with people and figure out a way to 
do this, but frankly, we get to a place where you have a species 
like the pallid sturgeon that's about extinct when there's an indi- 
cator that there are some things seriously wrong on the river sys- 
tem like the Missouri. 

This is the kind of thing we get left to and, you know, I think 
a lot of the problems with the Endangered Species Act maybe 
aren't necessarily in the language of the Act itself but are problems 
with perception and implementation that we're all a part of, and 
I think we need to be much more focused on recovery. We need to 
be focused on solution building. I mean, I think it would be a great 
idea to invest in making sure that there were unit train stations, 
that we don't have to— maybe we need to help deal with the power 
plants to deal with water issues. Maybe we need to invest in pump- 
ing structures for farmers who are having the most considered 
drainage problems. 

That's where we need to be on this: How do we fix these prob- 
lems and do it so that those people can continue to operate and 
make a living and do business but so that other people can get out 
and take advantage of the Missouri, too, and so they can do better 
things for their communities. I think we focus too much time— I 
frankly I don't even care about the threatened and endangered spe- 
cies. My concern is the fact that they are an indicator there is 
something seriously wrong on this river. 

When my daughter grows up, she may not be able to get out and 
enjoy the Missouri River at all. That's something I'm not going to 
allow to stand, and we need to focus away from the individual spe- 
cies and think more about how do we fix problems and how do we 
make things work for people. 

Mr. Blunt. Are you aware of your expenses as part of the litiga- 
tion, your group? 

Mr. Smith. Yes. 

Mr. Blunt. What percentage of your budget goes to litigation? 

Mr. Smith. Our lawyers are working pro bono. 

Mr. Gibbons. Thank you very much, Mr. Chairman. I know the 
time is short. I'll try to keep my questions brief. I only have really 
one question, and it goes to Mr. Smith. 

As a representative of the bringing rivers to life, American Riv- 
ers Organization, you speak for that group? 

Mr. Smith. Uh-huh. 

Mr. Gibbons. After listening to literally every one of the other 
people who came before this Committee this morning, does your 
Committee accept the concept or will you endorse the concept that 
the Endangered Species Act has to be modernized for the 21st Cen- 
tury? 

Mr. Smith. I think in terms of implementation it probably does. 
I'm not an expert on the language and I'm not a lawyer so I 

Mr. Gibbons. Let me just paraphrase . 

Mr. Smith[continuing] Okay. 
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Mr. Gibbons.— with you because I think it's very simple. What 
I hear Mr. Davis saying is barge traffic being low due low water 
added freight costs, is going to add to both the cost of products that 
are going to be brought up here, it's going to add to the pollution, 
air pollution, landfill pollution, it's going to add to the loss of com- 
petition, the loss of businesses, loss of jobs in this area. And you 
take that and add that to the fact that there have been 1,250 spe- 
cies listed on the Endangered Species Act and 15 or so have been 
recovered throughout all of that time frame, billions of dollars have 
been spent on the Endangered Species Act, most of which have 
been in bullet-proofing acts for losses to that organization before, 
and most of the dollars are spent in defending litigation rather 
than on the recovery. Because 15 out of 1,260 species is not what 
I call a good result, and in fact, it's been in existence for nearly 
three decades. 

So you would think, like most of the people here think, that this 
Endangered Species Act has to be made so that it accommodates, 
as you would say, the economy and the environment, and all of us 
would agree. We're not here to say that we need to do away with 
the Endangered Species Act 

Mr. Smith. Yes. 

Mr. Gibbons. We want to modernize it so that we can handle 
some of these issues that were brought up by your organization; 
and you speak for them, you're the pulse of that organization. 
Would you say that it needs to be modernized? 

Mr. Smith. I think in the implementation it does. You know, I 
just— I'm not going to give a definitive answer on if there's lan- 
guage in the Act that needs to be changed because I think— and 
I think the Missouri is a great thing. I think the Endangered Spe- 
cies Act needs to be focused on recovery of species that we have a 
better result than 15 out of 1,200 and also that we deal with issues 
of the economy. 

Mr. Gibbons. If we don't change the structure of the law, courts 
will continue to interpret the law the way they have in the past 
which has resulted in nearly a bankruptcy that everybody that's 
come here as a witness today complained about. 

Mr. Smith. Right, I understand. 

Mr. Gibbons. So it's my belief and the way I believe this ESA 
should be amended is that there ought to be some accommodations 
for these people. There ought to be indemnity for people operating 
on the river in low water, so if there's something that occurs that 
isn't the result of their act but due to the Bureau of Reclamation 
or whomever, lowering the water on the river— or, in fact, what 
about the idea that there ought to be accountability and responsi- 
bility for disaffected environmental groups that bring litigation on 
the ESA as a tool to stop and block any kind of progress? 

There ought to be some sort of accountability and responsibility. 
For example, if their frivolous lawsuit is lost in court that they pay 
for the damages that they caused by bringing a frivolous lawsuit. 

Those are just simple modernizations that we can do that would 
make it workable, what would take it out of the court's hands, put 
it into the hands of the people who are going to better utilize both 
the resources and the protected species. These are things that I 
think that the American public is expecting of us, and these are the 
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kinds of things that we're going to work toward, and that's aii i 
have to say. Thank you. 

Chairman Graves. First i have a question before i dose, one fur- 
ther question, and i'ii direct it to Dick— Chad, you can you can an- 
swer too, if you want— but each one of you, how do you feei about 
the paiiid sturgeon being put— the survivai of the paiiid sturgeon 
being put over your own survivai in the port authority? 

Mr. DeShon. Weii, it's— it's kind of iike buiidings we have in this 
city. We're obviousiy not going to save every oid historic buiiding. 
i 'd iike to but we're not. We're in another century of worry, and you 
know, i get very concerned when Mr. Smith talks about the river 
being turned into a naturai fiow. Does that mean he wants to take 
aii of our ievees out, does that mean we go out and tear the dams 
out? i'm not sure what that reaiiy means, but that wouid be re- 
turning the river to its naturai fiow. We have a river out here a 
miie wide. We have no controi, and i, you know, i think it's a much 
bigger issue than returning to its naturai fiow. 

Mr. Smith. Weii, iet me say one thing. Certainiy anybody that 
has foiiowed this issue for the iast severai years knows that we're 
not advocating removing ievees and taking out dams and that sort 
of thing, i beiieve it's inaccurate to characterize this as putting the 
paiiid sturgeon above peopie. 

i think we can have the paiiid sturgeon, we can have the trans- 
portation, we can have hunting and fishing, and we can have a 
river that works for this basin, and that's our vision and we hope 
other peopie have that too. 

Chairman Graves. Mr. Davis? 

Mr. Davis, i think it's exactiy about putting the paiiid sturgeon 
above peopie. i've iived and enjoyed iiving aiong the Missouri River 
aimost as iong as a iot of peopie in this room, and i'm personaiiy 
offended when it's referred to as a ditch. 

it's interesting that a number of years ago in the middie of this 
process there were pubiic hearings from St. J oe and farther north, 
but i attended pubiic hearings sponsored by the Corps from St. J oe, 
J eff City, St. Louis, Memphis, and it went on down to New Orie- 
ans, and the overwheiming reaction by the farmers at those hear- 
ings right in this room, i beiieve, about the so-caiied spring-rise 
concept, the farmers fiiied this room, it was so vioientiy opposed 
to that concept that the Corps of Engineers— and i've aiways had 
the utmost respect for them— grad ousiy acknowiedged that they 
had not considered the economic impact of backed-up interior 
drainage if there was a spring rise; and they said we wiii go back 
and we wiii consider that.That took five years for the Corps to iook 
at it again. 

in my perception— and i've been watching this since day one- 
in that interim period up unto that point the economics were being 
iooked at, in my opinion, it was an equai baiance of the ESA, but 
aiong came the focus on the paiiid sturgeon and aii of a sudden the 
tide turned against us, and it's been that way ever since. So i think 
its poiiticai totaiiy behind, hiding behind ESA and using, as i say, 
a biudgeon. 

i'ii make a finai comment in terms of your question about how 
i feei about the paiiid sturgeon. The same way i feei about us send- 
ing doiiars overseas when we have iots of needs for money being 
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spent on poor people in the South or in the ghettos or whatever. 
We have real needs here and yet we're sending money overseas. 

Nobody's offering me a lifeline on this issue, and I 'm here feeling 
pretty endangered myself. You know, ultimately God created a 
wonderful world, but there's a lot of survival on sustenance, and 
here it is survival of the fittest, and nobody is offering me any life- 
line on survival of the fittest like we are on the pallid sturgeon. 
Thank you. 

Mr. Hanson. Well, first I'd like to say there's vision and then 
there's reality. One you have to deal with; the other you can think 
about. 

Number two, I think the Endangered Species Act is used exactly 
as a tool to force issues in litigation and get sympathetic ears and 
make decisions that are whatever side you want to make them on. 
It's not being used for a lot else. I don't think anybody out here 
wants to see people or species go extinct. I certainly don't want to 
see people go extinct. Fish don't pay taxes. You know, I don't know 
if there's reincarnation, but I know I damn sure don't want to come 
back as a pallid sturgeon because that doesn't sound like a lot of 
fun. 

So I would say this: If we need to do things for historic habitat 
for species, let's do those things. If we need to put them in a zoo, 
in a breeding, in an aquarium, whatever format we need to to 
learn, to study them to help them reproduce, fine, let's do that. 
We've got 200 fish that we're worried about. We've rdeased 40,000? 
I mean, where's reality? 

Chairman Graves. Thank you all for being here. I'll offer this in- 
formation. We will put the l^islation together to make changes to 
the Endangered Species Act and bring it a little bit more into re- 
ality. We will be able to take some of these factors into account 
when making these decisions and move away from using the law 
to put fish ahead of people. 

We appreciate Mr. Blunt being here today, and Mr. Gibbons, 
we're going to be working with the Chairman, Vice Chairman of 
the Resources Committee on this legislation, and I look forward to 
doing that, and finally, we in Washington appreciate you being 
here and we'll be taking our findings and putting them into the leg- 
isl ation. 

I do want to say for the record that we invited people both pro 
and con, such as the Sierra Club and others, who declined to tes- 
tify. 

I appreciate everyone who was here today. Thank you for your 
testimony. Thank you very much. This meeting is adjourned. 

[Whereupon, at 12:06 p.m., the Subcommittee was adjourned.] 
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Opening Remarks 

Good Afternoon and welcome to the Rural Enterprise, Agriculture and Technology 
Subcommittee of the House Committee on Small Business. Today, we will be examining 
the devastating economic impact the Endangered Species Act (ESA) has had on small 
businesses and fanners. 

First I would like to thank my colleagues for participating in this important hearing. Our 
neighbor to the south. Representative Roy Blunt is here. Also, Representative Jim 
Gibbons of Nevada is joining us. He is the Vice Chair of the Resources Committee. I 
appreciate both your attendance and participation. 

When the Endangered Species Act was passed in 1973, 109 species were listed as 
endangered such as the bald eagle. Today, there are over 1200 species listed as 
endangered and 250 more considered “candidates” for ESA listing. Another 4000 
species are designated as “species of concern.” 

I am certain that when this legislation was passed 30 years ago, no one could have 
foreseen that because of the interior least tern, piping plover and pallid sturgeon that 
commerce on the Missouri River will now effectively cease to exist. This will cause a 
major disruption for all those who depend on the river for their livelihoods. 

When the U.S. Fish and Wildlife Service came out with their December 16, 2003 
Biological Opinion, it spelled the end of trade on the river due to the mandated spring rise 
and split navigation season. This decision will have a large impact on the people and 
businesses that rely on the river for day-to-day operations. 

Annual regional economic benefits from Missouri River commerce are estimated 
between $75 - 200 million a year. The Army Corps of Engineers estimates economic 
losses of at least seven million dollars to commercial navigation and grain terminals as a 
result of flows declining to below minimum navigation service levels. 

Already, the prospects of summer lows have caused two major shippers on the Missouri 
River to cancel their operations. This creates many problems for our farmers that utilize 
barge traffic to ship their goods at the cheapest rate. This financial burden is just another 
problem facing farmers in Missouri who continually face season after season of drought. 
Additional expenses are detrimental to their survival. Farmers themselves have become 
an endangered species with only two percent of the population undertaking this important 
enterprise. 

Barge traffic along the river also provides a safer and cleaner mode to transport goods. It 
takes trucks off our already beaten roads, reduces congestions, and limits the amount of 
exhaust entering our atmosphere. 
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Additionally, man-made river flows may increase the risk of flooding or inland draining 
problems along the Missouri River and its tributaries. Our government should be doing 
what it can to prevent flooding along the river, not exacerbating it. 

Further inland, several million customers, both rural and urban, depend on the Missouri 
River to supply reliable and affordable electricity in the heat of summer and dead of 
winter. There is a particular concern that the summer lows may adversely affect the 
ability of utilities to meet the electricity needs of their customers during critical electrical 
demands. 

Others still rely on the river for their most basic needs, drinking water. 

In my view, the Fish and Wildlife Service has not taken into account the very basic, 
negative disruptions that the amended Biological Survey will inflict on people and their 
lives, as well as the local economy. While we should do everything we can to protect all 
God’s creatures, we should not place animals over human beings. 

I now turn to Representative Blunt to give his Opening Statement. 
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Statement of the 
Honorable Roy Blunt 


I thank Congressman Graves for holding this hearing today and to Congressman 
Gibbons from Nevada who agreed to fly all the way to Missouri to learn about the effects 
of the Endangered Species Act on the Show Me State. 

The Endangered Species Act (ESA), although will intentioned when it was 
authored over 30 years ago, has grown into a law that is used to protect all kinds of 
species, while sacrificing our ability to conduct commerce and provide a living for fellow 
Missourians. In fact, as Congressman Gibbons will surely identify in his statement, the 
West has been under siege from this law for many years causing numerous problems in 
his state as well as in others. Many of our collegues say that the Act is out of control and 
from what we will learn here today, I will have to agree. 

Over the course of my tenure in the United States Congress I have seen many new 
species added to the endangered species list with very few if any being removed over this 
same period. What I have found is that it is easy to add species, both plant and animal, 
and it is impossible to remove them when the time has come. This tells me that maybe it 
is time to re-examine the effectiveness of the Endangered Species Act, especially as it 
relates to the commerce and lives of the people of both Missouri and the rest of America. 

Today, my colleague has called for this hearing because the ESA is being used to 
stop commerce along the Missouri River which effects the livelihood of both 
transportation providers and shippers as well as our farmers and the communities in 
which they reside. For example, the Fish and Wildlife Service has recommended that the 
flow of the Missouri be changed to a flow that will specifically help accommodate the 
habitat of both the Piping Plover and the Pallid Sturgeon. In other words, we will 
drastically alter the commerce and the livelihood of those who use the river to make their 
living so two species can better thrive. This really makes no sense to me. I will be the 
first one to say that we should always strive to find a balance between man and nature. 
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However, to drastically alter the flow of a river which will hurt those who use the river, 
increase the possibility of flooding, put many companies out of business and perhaps 
place Missourians in the dark due increased shortages of electrical power just blows my 
mind. In my opinion, we are letting the letter of the law take control over common sense 
which is not right. 

I truly believe that a solution can be found where commerce can work effectively 
within the Endangered Species Act so business can continue to thrive and prosper 
without damage to the environment and the spirit of the act. 

I thank my colleagues for the opportunity to attend this hearing and I look forward 
to hearing from the witnesses. 
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Opening Remarks-Congressman Jim Gibbons 
Small Business Committee-ESA Field Hearing 
Febraary 23, 2004 

Chairman Graves, 

Thank you for holding this important hearing today and inviting me attend. 

I am not on this Committee, however, the Resources Committee continues to study this detriment 
of a law called the Endangered Species Act to find ways to protect species AND people, 

One aspect of the ESA that especially concerns me, is that it gives the Federal Government carte 
blanche over private property without the responsibility of compensating the owner for losses. 
Nearly 80% of listed species depend on private property for their habitat. 

If landowners provide suitable habitat for an endangered species, they run the risk of their 
property being subject to severe government regulations. 

Unfortunately, the interpretation and implementation of the ESA has instilled fear and resentment 
in law-abiding citizens. 

Endangered species are seen as a burden when they should be celebrated. 

Aldo Leopold, an environmental philosopher once said, “Conservation will ultimately boil down 
to rewarding the private landowner who conserves the public interest,” 

The protection of private property rights does not conflict with environmental protection- it is the 
best guarantee of environmental protection. 

After ail, who can be expected to be a better of steward of the land than he who owns it? 

If endangered species are valuable because they are rare, they should be seen as an asset for a 
landowner, not a liability. 

The ESA needs to be reformed in a way that will force the Fish and Wildlife Service to work 
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with the private land owner instead of bullying them. 

When they show up at the door, they should be holding a check not a gun. 

We should compensate land owners for their remarkable stewardship not punish them. 

There are many aspects of this obtrusive law to scrutinize, but I will end with this-by reducing 
the amount of federal land use controls, people will be able to manage their land for the good of 
the species without worry that the feds will decide all activity must cease on their property. 
Again, thank you for holding this important hearing today and 1 look forward to hearing from our 
witnesses. 
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STATEMENT OF MIKE WELLS, CHIEF OF WATER RESOURCES 
STATE OF MISSOURI 

Before the U.S. House of Representatives Committee on Small Business, 
Subcommittee on Rural Enterprise, Agriculture and Technology 

The Endangered Species Act ’s Impact on Small Businesses and Farmers 
February 23, 2004 

Good morning Mr. Chairman. My name is Mike Wells; 1 am Chief of Water 
Resources for the state of Missouri. Thank you Congressman Graves for inviting 
me to give testimony on this important issue. My position is located within the 
Missouri Department of Natural Resources, which is the agency that has statutory 
responsibility for the state’s water resources. I represent the state in all interstate 
water issues. 

Let me begin by saying that the state of Missouri is truly concerned about 
protecting endangered species and natural habitat along our rivers. In fact, we 
were one of the earliest proponents for increased funding for habitat restoration 
projects along the Missouri River - a position we continue to vigorously support. 
We simply take issue with some of the ways that the Endangered Species Act is 
being applied to the management of the Missouri River. We strongly believe that 
there are common sense ways to protect the species without harming citizens who 
rely upon the Missouri River for other uses. 

The Missouri River is a vital resource to the state of Missouri providing drinking 
water to over 2 million of our citizens, cooling water for our utilities, water to 
support navigation, unique recreational opportunities, and valuable fish and 
wildlife habitat. We are concerned that changes in the management of the 
Missouri River, that some have characterized as necessary to comply with the 
Endangered Species Act, would be adverse to many of these uses. 

In December 2003, the U.S. Fish and Wildlife Service (Service) released an 
Amended Biological Opinion (Opinion) that included very specific summer low 
flows of 25,000 cubic feet per second (cfs), below Gavins Point Dam on the 
Missouri River, purportedly to protect three threatened and endangered species. 

The reduced summer flow required in this Opinion will eliminate navigation as a 
viable transportation mode, thereby eliminating jobs of those depending upon river 
commerce for their livelihoods and increasing costs to farmers. These summer low 
flows will also increase the costs to Missourians for electricity and drinking water. 
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Under the auspices of protecting endangered species, flows were restricted to 
levels that resulted in record low summer flows on the Missouri River in the 
summers of 2002 and 2003. In the spring of 2002, in an attempt to conserve water 
in the midst of a drought, the U.S. Army Corps of Engineers (Corps) elected to 
only release the minimum amount of water necessary to support navigation. As 
tributary inflows began to decrease, it became apparent in early July that releases 
from Gavins Point Dam would need to be increased in order to support navigation. 
It was at this time that the U.S. Fish and Wildlife Service reversed course and 
decided not to allow piping plovers and interior least terns to be moved on sand 
islands below Gavins Point Dam, a practice that had been successfully utilized in 
the past. Because of this, the Corps was prevented from increasing releases above 
25,500 cfs to meet the needs of downstream users. By July 5, flows were so low 
that navigation on the Missouri River was halted. During this period of time, the 
Missouri River had the lowest recorded summer flows since the Missouri River 
Reservoir System became operational in the 1950s. 

The following impacts were felt by Missourians due to the low summer flows in 
2002 ; 

• Transportation costs for farmers and others were increased because navigation 
was not supported on the Missouri River for almost two months. Water levels 
at Kansas City were 1 .5 feet below the minimum level needed to support 
navigation. 

• River temperatures exceeded State Water Quality Standards (90° F) for 8 days. 
(Attached is a copy of a letter notifying the Corps that the low releases were 
causing temperature problems and also a Notice of Violation for temperature.) 

• Drinking water facilities (including Kansas City and St. Louis areas) had taste 
and odor problems and pumping/treatment cost increases. 

• Power Plants that use the river for cooling had generating capacity reduced. 

• RiverBarge Excursions Inc. canceled a riverboat trip from St. Louis to Sioux 
City, Iowa, due to low river flows. Contacts with vendors were canceled 
impacting local economies up and down the river. The company estimated its 
loss at $1 million. 

In the summer of 2003, a Court Order requiring the Corps to comply with the 
Service’s controversial November 2000 Biological Opinion caused releases to be 
limited to 25,000 cfs during the months of July and August and reduced to 21,000 
cfs for three days in mid- August. As a result, new record-low flows for the 
summer months were established in this period. Due to the summer low flows, 
navigation was not supported for approximately 40 days, taste and odor problems 
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increased treatment and pumping costs for drinking water utilities, and power 
generation utilities experienced reduced plant capacity and loss in efficiency. 

Not only does reduced flows impact Missouri River uses, it can also impact the 
Mississippi River as we saw in August of 2003 when the low flows on the 
Missouri River contributed to barge groundings and suspension of navigation on 
the Mississippi River near St. Louis. At the same time the low water trough from 
the Missouri River reached the Mississippi River, navigators began to experience 
groundings and the U.S. Coast Guard closed the river to navigation for several 
days. At that time, the Missouri River was supplying almost 60 percent of the flow 
to the Mississippi River at St. Louis. 

Despite the economic harm inflicted on Missourians in the past two years, the 
summer low water flows mandated in the Service’s Opinion for the next two years 
are virtually identical to those experienced in the summers of 2002 and 2003. 

In addition to summer low flow, the Opinion mandates a man-made “spring rise” 
of up to 20,000 cfs that would put Missouri communities and river bottom farmers 
at greater risk of flooding. The Missouri River is free-flowing for over 800 miles 
from below Gavins Point Dam to the confluence of the Mississippi River, with 
over 550 of these miles being within the state of Missouri. Water released from 
Gavins Point Dam can take from 10 to 12 days to travel this distance. Even with 
low river stages, an increase in releases from Gavins Point Dam increases the risk 
of flooding in Missouri. As you know, springtime can be very wet in Missouri, 
and the Missouri River is prone to sudden rises. Once water is released from 
Gavins Point Dam, it can not be retrieved. 

In May of 2002, the conditions on the lower Missouri River were ideal for a man- 
made spring rise (i.e. river stages were low). In mid-May, the Missouri River rose 
17 feet in less than three days at Boonville, Missouri. If an additional 20,000 cfs of 
water had been released from Gavins Point, the “spring rise” as prescribed by the 
Service’s Opinion would have reached Boonville at the same time as the flood 
peak, adding approximately 1 .3 feet to the flood height. Attached is a graph of a 
U.S. Geological Survey (USGS) river stage data at Boonville in the spring of 2002. 
Driven by heavy rainfall, river levels went from normal to above flood stage in 2 
days. An examination of historic flow data at Boonville for the months of April 
through July shows that approximately 75 percent of the time the mean daily flow 
of the Missouri River at Boonville exceeded flood stage (160,000 cfs). This shows 
that in Missouri we experience a spring rise in most years without additional 
releases. 
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Our greatest concern is that the Endangered Species Act is once again being 
administered in a very prescriptive manner. The Service has mandated actions 
based on questionable science with little or no regard for the significant adverse 
environmental and economic consequences of the action. The Service is 
mandating actions with disregard for the many other uses of the resource. This 
creates an impossible situation for the Corps, which is required to consider a 
broader spectmm of issues, and the many citizens of Missouri who rely on the 
river. 

The Service’s actions are based on a dated analysis of less than 30 river miles that 
have changed significantly since last surveyed and are likely not representative of 
the river as a whole. As another example of poor scientific reasoning behind the 
Service’s Opinion, the Service has promoted the summer low flow on the Missouri 
River as mimicking the “natural hydrograph’’. The low flow period the Service is 
mandating includes the month of July, when the natural hydrograph below Gavins 
Point Dam shows that July, with a mean flow of 54,000 cfs, is the month with the 
second highest flows (June having the highest). Limiting the flows to 25,000 cfs 
during July would provide less than one-half of the natural hydrograph 
immediately below Gavins Point Dam with no clear benefit, but causing obvious 
pain to those who depend on the river. 

The Missouri Departments of Natural Resources and Conservation have 
championed a summer flow regime that we believe will benefit the fish and 
wildlife of the Missouri River while supporting other uses of the river. This plan 
suppresses evacuation of excess water when possible during August and early 
September when flows were historically low. It proposes providing a flow of 
41,000 cfs at Kansas City in six out of ten years. This flow level supports full 
service navigation and is adequate for water supply and power plant cooling. We 
believe that this is a common sense plan that provides additional habitat for the 
species while protecting other uses of the river. The recent National Academy of 
Science report suggests that we seek “low hanging fruit”. By focusing habitat 
development on the lower Missouri River and the reach near the confluence of the 
Missouri and Yellowstone Rivers, the Service and Corps can take advantage of two 
critical reaches of the river that have more natural hydrographs. This would avoid 
the contentious issues related to flow while providing benefits to the pallid 
sturgeon, the species that is considered in jeopardy. 

In the recent Opinion the summer low flows are used to create shallow water 
habitat for the species. However, physical habitat restoration projects can be 
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accomplished that take advantage of existing flows, thereby making drastic flow 
changes unnecessary. In the areas of the Missouri River where physical habitat 
improvements have been made, shallow water habitat is available across a wide 
range of flows. This rheans that flows that are beneficial for drinking water 
supply, power generation, and navigation can also meet the habitat needs of 
threatened and endangered species. 

Let me reiterate that the state of Missouri is truly concerned about protecting 
endangered species and natural habitat along our rivers, but we believe that there 
are common sense ways to protect the species without harming our citizens who 
rely upon the Missouri River for other uses. 

Thank you for the opportunity to testify before this committee. At this time I 
would be glad to answer any questions. 
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STATE OF-Ml^^URI Bt)I> Holden. Governor • Sfephen M MiihfiKKl. Direcior 

DEPARTMENT OF NATURAL RESOURCES 
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Brigadier General David A. Fastabend 
Driision Engineer 
Northwestern Division 
U.S. Army Corps of Engineers 
P.O.Box 2870 ■ 

Portland, OR 97208-2870 

Dear General Fastabend: 

The Missouri Department of Natural Resources is the agency responsible for both the water 
quantity and water quality resources of the State of Missouri. As such, we are concerned that the 
Corps is making changes in the operations of the Missouri River that differ from the current 
water control plan without properly analyzing the impacts these changes may have on the water 
quality of the river. 

In July and August of last year when reservoir releases were restricted to 25,500 cubic feet per 
second (cfs), summer flows on the Missoqri River reached record lows. As a consequence of 
these abnormally low flows, water temperatures exceeded 90 degrees Fahrenheit at more than 
one location on the river. In fact, state water quality standards for temperature were exceeded on 
the Missouri River for eight days. The average water temperature of the Missouri River in July 
of last year was the highest on record (1930-present). Average water temperature in August of 
last year was the third highest of any year over this same 73-year period. 

Changes in river flows not only have adverse economic and social impacts, but this new data 
clearly shows that changes in flow also can cause significant adverse environmental impacts, if 
river temperamres continue to exceed water quality standards, the river’s ecosystem would 
undoubtedly be damaged. It is of even greater concern to our department that the U.S. Fish and 
Wildlife Service’s 2000 Biologic’ Opinion actuUly prescribed summer flows that would have 
been 4,500 cfs lower than those experienced in 2002. Over the past 50 years, numerous 
downstream interests along the Missouri River have invested in infrastructure and made business 
decisions based on the dependable river flows prescribed in the current water control plan. 

Public utilities and industries have come to rely on the cooling and waste assimilation capacity of 
the river. It is absolutely critical that any new plan for the operation of the Missouri River 
continues to provide the dependable flows on which these downstream interests have come to 
rely. 


Integrity and excellence in all we do 

o 
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Brigadier General David A. Fastabend 
Page Two 


We are.pleased that you have re-ihitiated fortna! consultation witlf the U.S. Fish and Wildlife 
Service on the current water control plan for the Missouri River and generally concur in the 
conclusions of the supplemental information presented. However, the assessment could be 
. strengthened had additional information had been presented on the water quality impacts of low 
flows. The enclosed data on Missouri River temperature was collected this past summer and 
should be considered in the consultation. 

When making any decision to change the operation of the Missouri, the Corps must consider all 
potential impacts. Hopefully this temperature data as well as other water quality information will 
be used in the future when assessing the impacts of summer low flows. My department 
continues to believe that there are jpractical solutions to managing the Missouri River that will 
improve habitat for endangered species without adversely impacting the authorized purposes. 
Please do not hesitate to call me if we can be of assistance. If you have specific questions about 
■ the data we have provided, please contact Mike Wells, Chief of Water Resources, at 
(573) 751-2867 or at P.O. Box 176, Jefferson City, Missouri 65 Thankyou. 


Sincerely, 

DEPARTMENT OF N /VuRAL RESOURCES 


Stephoj Mahfooff ^ 
Director 


SM:mwd 


c: Steven A. Williams, Director, U.S. Fish and Wildlife Service, Washington, D.C. 


Enclosures 
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Summer 2002 - Missouri River Daily Temperature Reading 
at Howard Bend River Mile 37.1 
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Testimony to 

House Small Business Subcommittee on 
Rural Enterprises, Agriculture and Technology 
St. Joseph, Missouri 
February 23, 2004 
By 

Kevin Keith, Chief Engineer, Missouri Department of Transportation 

There can be no doubt that Missouri’s economy is tied to her two great rivers. Her two 
major cities are on the banks of them. Her richest farmland lies within their watersheds. 

The Mississippi and Missouri Rivers are two of the nation’s major waterways. They are 
magnificent assets to this state, as they are to the nation. The rivers have played a major 
role in the development of the central and western states. As we celebrate the 
bicentennial of Lewis and Clark’s exploration or the West, it’s here in Missouri that their 
historic journey began. River commerce along the mighty Mississippi opened the vast 
central part of the nation to industry and farming by giving people a practical, economical 
way to ship their goods. 

I am not a scientist. I am not an environmental expert. As such, it is not my place to talk 
about the environmental impacts of reduced flow on the Missouri River. I really don’t 
know whether changing the river’s flow will help or harm endangered species. I can’t 
comment on the effect of seasonal flooding on the state’s farmers. 

Here’s what I know about the details of our two major river systems. Both river systems 
are vital to our state’s economy. Both are critical assets in our multimodal transportation 
system. I do know that of the two, the Missouri River is the more endangered from my 
perspective as a transportation expert. And I know that what happens on the Missouri 
affects what happens on the Mississippi. 

Missouri River - The Missouri River is controlled by a series of dams that form several 
pools for the intended purpose of flood control and navigation as mandated by Congress 
more than 50 years ago. The U.S. Army Corps of Engineers manages flows in the 
Missouri River through the operation of six large reservoirs located on the main stem of 
the river. 

Approximately half of Missourians get their drinking water from the Missouri River. The 
system is designed to provide downstream flows to support an eight-month navigation 
season on the Missouri River from April 1 to December 1. Under normal conditions 
flows are released from Gavins Point Dam in South Dakota to support a nine-foot-deep 
navigation channel. 

The benefits of support for navigation go beyond the navigation industry itself If flows 
are adequate to support navigation, then all other downstream users have ample water to 
meet their needs. Downstream interests have built infrastructure and made business 
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decisions based on the system providing reliable flows throughout the year, especially 
during periods of water shortages. The Missouri River system is designed to hold water 
in reserve for release during droughts. 

Under the authority of the Endangered Species Act, the U.S. Fish and Wildlife Service 
has mandated that releases from Gavins Point Dam be limited to 25,000 cubic feet per 
second from mid-June to the end of August each year starting in 2004. This will not 
support navigation on the Missouri River. To better understand the effect of this 
decision, one needs to understand how the navigators operate on the Missouri River. 

When the navigation season opens in April, loaded barges move up river to their 
destination. This begins a cycle of loaded barges moving up and down river until they 
move off the river in November. Only a few specialized barges, such as asphalt carriers, 
move empty on the river. Most carry one load up the river, offload that and pick up a 
new load for the return trip. 

Few businesses could survive economically if allowed to work only eight months of the 
year. Now the Fish and Wildlife Service is asking the barge industry to pull off the river 
for an additional two months each year. Adding to the burden, these two months fall in 
the middle of the industry’s season. Operators cannot survive on the Missouri River 
under these conditions. To the navigation industry a split-navigation season is no 
navigation season on the Missouri River. 

If the Fish and Wildlife Service is allowed to mandate flows lower than what is needed to 
reliably operate on the Missouri River, then one of the Congressionally authorized 
purposes — navigation — ^has been eliminated. 

As I said earlier, I’m not a scientist. I’m an engineer. I know transportation. I am the 
chief engineer of the Missouri Department of Transportation. It is my job to give 
Missourians the best transportation system I can. 

1 know that transportation has an enormous impact on our state’s economy. Whether it’s 
airborne or waterborne transportation, roadway or rail transportation, it affects every 
Missourian’s quality of life everyday. Here are what I see as the economic impacts of 
reduced water flow on our rivers. 

> Higher transportation costs will be passed on to consumers. Inland waterway 
transportation provides competitive shipping rates, keeping truck and rail costs low. 

Interruptions in navigation during peak season in 2002 and 2003 caused drastic 
reductions in tonnage moved by barge. Two major shippers, MEMCO Barge and Blaske, 
have already decided to not ship on the Missouri River in 2004. They did not feel 
confident that they could predict transportation costs. 

Facilities are no longer investing in capital improvements at docks but instead are looking 
at investments to facilitate the use of other modes. The long-range effect of this shift will 
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be !ess competitive shipping rates as rail and trucking no longer have to compete with the 
more economical barge transport. Ultimately, consumers pay for the increased cost of 
shipping. 

> What happens on the Missouri River affects the Mississippi River. Continued 
low flows on the Missouri River also affect the Mississippi River, the nation’s major 
inland navigation river. At times, the Missouri River supplies as much as 60 percent of 
the Mississippi River flow. The past two years have shown us how lowering the 
Missouri affects the Mississippi. The Mississippi was closed just south of St. Louis for a 
short time because it was too low for safe navigation. The bottleneck effect from the 
confluence of the Missouri River to the confluence of the Ohio River makes this an issue 
for every state that ships on the Mississippi. It costs the industry approximately $8,000 
per day for each barge that is waiting for river levels to rise. 

> Loss of tax revenue. Missouri’s inland water transportation industry produces $9 
million in state and federal tax revenue every year. Missouri’s inland water 
transportation industry employs nearly 1,400 people. As jobs disappear so does the tax 
revenue that is generated from those jobs. 

> Loss of even a single transportation option is bad for Missouri. A great 
transportation system offers options. Missouri is, quite literally, at the crossroads of the 
nation. Many major parts of the national highway system intersect here. Trucks cross 
our state in huge numbers, taking advantage of our location. Our freight rail system 
supports commerce throughout the rest of the nation. Our waterways support commerce 
throughout the nation’s midsection. Each of these transportation options plays a vital role 
in our state’s economy. They sustain the national economy, too. 

Our transportation systems are interdependent. A change in one causes changes in the 
others. For example, if waterborne commerce is impeded, rail and roadway traffic 
increase exponentially. Let me give you a sense of the impact the loss of river traffic has 
on our roads and freight rail systems. 

Every river barge that cannot travel on the Missouri or Mississippi Rivers results in 15 
more rail cars on a rail system that already is straining at or near capacity. Or, every river 
barge than cannot travel on our great rivers results in 60 trucks on our aging highway 
system. That’s one barge. On the Mississippi River, the average tow moves 
approximately 1 5 barges. The loss of one tow with its barges would put 225 rail cars or 
900 trucks on our already strained alternate systems. Multiply that by the number of river 
trips and you start to get a sense of the magnitude of the problem. 

Here’s another example from here in St. Joseph. Recently, the state invested almost $1 
million in the dock here, with a local match of $350,000. The dock was completed in 
June 2002. Without doubt, the St. Joe Port has the newest and, with its additional 
infrastructure (mooring dolphins, deadmen, hardstand area, rail service), one of the best 
docks in Missouri. In its first year, 2002, almost 17,000 tons moved across the dock. 
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During this past navigation season, the port operator had scheduled five barges to offload 
at the terminal. The first arrived late due to the low flows that opened the season. The 
other four were never delivered. There was virtually no navigation north of Kansas City 
in 2003. Very little even made it to Kansas City. In 2003, that one barge, with its load of 
1,165 tons was the only freight moved across the St. Joe dock. 

Where did the other loads go? How did they get to their final destination? I don’t know 
for sure, but the only two options were hi^way or rail. 

As MoDOT’s chief engineer, I have to ask whether the other modes can bear this burden. 

I have to say, given the state of our highways and bridges and the capacity of our freight 
rail system, they cannot. At least not without major infrastructure investments. And 
unfortunately, we do not have the funds we need to invest as much as we need to. That’s 
a problem. 

I know transportation. I know we need our waterborne system to become more robust, 
not less. We cannot take advantage of our state’s position and natural assets if our 
waterways cannot be used. 


J;\p]assm\keithk\US House Small Business Subcommittee Testimony 04, 02-23.doc 
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U.S. House Small Business Subcommittee Hearing 
“The Endangered Species Act’s Impact on 
Small Businesses and Farmers” 

St. Joseph, MO 
February 23, 2004 


Remarks by Paul Davis, 
Interstate Marine Terminals, Inc. 
Boonville, MO 


Good morning, and thank you for allowing me the opportunity to share some 
comments with you regarding the impact of the Endangered Species Act on commercial 
navigation on the Missouri River. 

1 am Paul Davis, and 1 am the owner of a family owned barge terminal, located 
on the Missouri River at Boonville, Mo. Founded in 1971, Interstate Marine Terminals, 
ships and receives bulk commodities, primarily fertilizer, feed, grain, and salt, by barge, 
truck and rail. We are also partners with the Howard Cooper Regional Port Authority, the 
only State funded public use barge-docking facility on the Missouri River between St. 
Louis and Kansas City. We distribute products to some two hundred fifty wholesale 
customers in a 150 mile radius of Boonville. I have worked at our terminal in Boonville 
since 1974. 

In July, 2003, a federal judge ordered the US Army Corps of Engineers to reduce 
Missouri River flows fi-om July 1 5 to September 1 , 2003. The court order was in response 
to arguments by conservation groups that high flows on lower portions of the river 
threaten the least tern, piping plover, and pallid sturgeon, which must be protected by the 
Endangered Species Act. As a result of the court-ordered stoppage of navigation on the 
Missouri River, the primary barge towing carriers cancelled much of the fall 2003 service 
to facilities such as mine. Prior to the stoppage, I had anticipated deliveries of 19 barges, 
representing 25,000 tons of fertilizer and grain for the fall of 2003. 18 of the 19 barges 
were cancelled because of the stoppage. As a result, my facility only received 1,300 tons 
by barge of the planned 25,000 tons in the fall of 2003. The other 23,700 tons was moved 
by truck and/or rail, with additional freight cost of $15.00 per ton average. $15.00 per ton 
additional freight adds approximately 9% to the average cost of fertilizer at Boonville, 
resulting in extra costs estimated at $355,000. This extra cost of doing business is passed 
on to farmers in higher fertilizer costs, and ultimately to consumers in higher food costs. 

Additional “costs” that are incurred as freight is diverted from barges to trucks is 
in the form of additional wear and tear on highways, more pollution from truck fuel 
burning, and more tires going into landfills. 

In addition to the negative economic impact experienced by my business last fall, 
which can be quantitatively measured, the long-term effect of the 15 year struggle over 
Missouri River flow has been to cause shippers to seek alternate freight modes, rather 
than to constantly deal with the uncertain future of Missouri River navigation. Due to the 
minimum service summer flows, my company is handling reduced barge tonnage in 
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highway salt, molasses, and grain. With the reduced flows, the lower barge drafts have 
made products un-competitive in my market area. 

Due to the uncertain future of Missouri River navigation, I have observed neither 
construction of new facilities nor expansion of existing facilities on the lower river for 
many years. In 1988, when the Corps commenced the Missouri River Master Manual 
Review process, the Corps predicted that the review would be completed in three years. 
And yet, fifteen years later, we find ourselves no closer to a solution that everyone can 
live with than we were when the review began. 

Just last week, I had a phone conversation with a manager in a company that 
produces a product I am interested in bringing in to mid-Missouri for distribution. When I 
told him that 1 owned a barge terminal on the Missouri River, he was silent for a moment, 
and then asked, “Isn’t that the river that might not have barges in the fumre...are you sure 
we could even ship our product to you?” I am sure that any number of companies that 
might normally be interested in expanding into the Missouri market will not do so as long 
as the cloud of uncertainty caused by the ESA issue remains. 

There is currently much debate in the US regarding the “outsourcing” of jobs to 
offshore locations such as India and China. In our increasingly global economy, an open 
marketplace will invariably seek out lower costs of production. One way to help prevent 
additional job loss, in my opinion, would be for the United States to seriously re-examine 
the Endangered Species Act. The ESA was passed over 30 years ago in a show of 
bipartisan good intentions, to help animals on the brink of extinction. But since that time, 
environmental groups have hijacked the act, turning it into a bludgeon by which they can 
enforce their vision of a development-free America. The ESA’s capricious and uneven 
enforcement only underscores the utter bankruptcy of the law. The government spends so 
much of its time and money defending itself fi-om specious litigation, mostly by 
environmental groups, that there’s little time left to actually devote to flora or fauna. 
Currently, the ESA provides only penalties against non-compliant property owners and 
developers. The natural reaction to the threat of penalty is that some property owners 
remove or diminish habitat, rather than enhance, in an effort to prevent endangered 
species from habituating on their property. This is exactly opposite of the intention of the 
ESA. Rather than just penalizing those in non-compliance, the government should 
develop an incentive-based approach that rewards landowners with endangered species 
habitat enhancement. If this is not done, I believe endangered species recovery will 
continue to be a divisive issue that further erodes our ability to compete in the global 
economy. 

Thank you. 
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STATEMENT OF CHAD SMITH 

DIRECTOR OF AMERICAN RIVERS’ NEBRASKA FIELD OFFICE 
BEFORE THE SUBCOMMITTEE ON RURAL ENTERPRISE, 
AGRICULTURE, AND TECHNOLOGY 
COMMITTEE ON SMALL BUSINESS 
UNITED STATES HOUSE OF REPRESENTATIVES 


February 23, 2004 


Introduction 

Mr. Chairman and members of the Subcommittee, thank you for the opportunity to present 
testimony on the Endangered Species Act and its role in future management of the Missouri 
River. I am Chad Smith, Director of the Nebraska Field OfBce for American Rivers, a national 
conservation organization dedicated to protecting and restoring the nation’s rivers. American 
Rivers has nearly 37,000 members across the country, and works in partnership with over 4,000 
river and conservation organizations. We have nine field offices around the country, and work 
on a host of river conservation issues at the local and national level. This includes work on 
issues related to the Endangered Species Act, threatened and endangered species, and ecosystem 
protection and recovery. 

American Rivers, through its Voyage of Recovery^ campaign, is working with dozens of groups 
in the Missouri River Basin to: 1) establish a string of restored natural areas along the Missouri; 
2) reform dam operations that sustain fish and wildlife and boost recreation and tourism 
opportunities; and 3) revitalize riverffonts in Missouri River communities to improve quality of 
life. 

More than that, 1 come before you as a lifelong Nebraskan, hunter, angler, and conservationist. 
My roots are in the Platte River in Nebraska. 1 grew up duck hunting and catfishing on the Platte 
in central Nebraska, and those experiences have grown into a passion for hunting and fishing that 
stands to this day. As a hunter and angler, I spend a good deal of money every year on licenses, 
gear, travel, and other recreation-related expenditures, money that flows into local communities 
and small businesses that support hunting and fishing. Thousands upon thousands of other 
Americans do this every year as well, making hunting, fishing, and other outdoor recreational 
pursuits multi-billion dollar industries in this country. 

In all cases, the expenditure of those dollars and the viability of the small businesses that cater to 
recreation and tourism depend on one common thread - a healthy environment. Outdoor 
recreation and tourism is largely centered on places that attract people to them - be they rivers, 
plains, forests, or mountains. In the case of the Missouri River, an inunense opportunity to tap 
into that economic potential is being squandered. The health of the Missouri River is in dire 
straits, and the river is simply not the destination of choice of most people in the Missouri River 
basin. Most have turned their backs on the Missouri, and it is not living up to its economic 
potential or providing the kind of quality of life benefits we expect from a big river system. 


Statement of Chad Smith, Nebraska Field Office Director, American Rivers Page 2 
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Often, the Endangered Species Act (ESA) is invoked as a tool of last resort to prevent the 
continued decline in health of a natural system like the Missouri River. The focus is often on 
one or a few species, and those species receive much of the attention in the public policy debate. 
But, endangered and threatened species are mere indicators of greater problems in an ecosystem, 
and reflect that management changes are necessary to help not just particular endangered species, 
but ultimately all of the native species that inhabit the ecosystem and the people that depend on 
that ecosystem as well. 

Over the past 1 5 years, the U.S. Army Corps of Engineers (Corps) has spent millions of federal 
taxpayer dollars analyzing potential changes in the operation of six large mainstem dams on the 
Missouri River. This process is part and parcel of the Corps’ attempt to update and revise the 
Missouri River Master Water Control Manual (Master Manual), the guidebook used to operate 
the river’s federal dams. As a part of that analysis, the Corps has evaluated dam reform options 
that incorporate more natural flows on the Missouri. 

Natural flow restoration has been called for by an independent panel of the National Academy of 
Sciences, the U.S. Fish and Wildlife Service (Service), and all of fish and wildlife management 
agencies from the states in the Missouri River basin, including the Missouri Department of 
Conservation. The Corps itself has found that restoring more natural flows to the Missouri River 
will actually result in an annual net economic benefit of at least $8.8 million for the basin. Corps 
studies show this can be achieved without ceasing navigation on the lower Missouri River, 
without unduly impacting floodplain farmers along the river, and ensuring that water and power 
supplies are not affected. 

Further, the economic options presented by a Missouri River that once again actually looks and 
acts like a river are endless. By making the Missouri River a destination for hunters, anglers, 
boaters, campers, hikers, and families, communities up and down the river can tap into limitless 
economic possibilities associated with outdoor recreation and tourism. Coupled with ongoing 
agricultural practices in the floodplain and other “traditional” uses, the Missouri River can truly 
become an economic engine for this basin. 

So, as in so many cases, the ESA can be a tool to not Just ensure a species avoids extirpation. 

The ESA is ultimately a tool that helps us to realize ways to better manage natural systems, link 
them more directly with our economic prosperity, and ensure we leave a lasting legacy for future 
generations. The acrimony that has followed the Master Manual revision process on the 
Missouri River is unfortunate and largely unnecessary. We now need to focus on how to deal 
with potential impacts of flow restoration, ensure no single person or group is unfairly given the 
burden of management changes, and begin implementing a new vision for the Missouri River 
and the valley through which it flows. The ESA is but one tool to help us toward that end. 

Basic Missouri River Biology and the Master Manual Revision 

Like all rivers, the driving force behind the mighty Missouri River was its “natural hydrograph” 
- the seasonal rise and fall of water. The Big Muddy experienced rising flows in the spring and 
early summer from melting snow and rain. Higher flows were followed by declining flows 
during the late summer and throughout the fall. 


Statement of Chad Smith, Nebraska Field Office Director, American Rivers Page 3 

Before the House Small Bus. Sub. On Rural Enterprise, Agriculture, and Technology February 23, 2004 



69 


Today, these seasonal fluctuations are gone, replaced by stable flows to support commercial 
barge traffic. Fish and wildlife, people, and local communities have paid the price. Three native 
Missouri River species are on the brink of extinction, and more than 50 native species are listed 
by basin states or the federal government as rare, threatened, or endangered. Recreation on the 
river is given little priority in management decisions. 

But the ongoing bicentennial of Lewis and Clark’s “Voyage of Discovery” affords us the chance 
to help the Missouri again function like a river. The Corps is supposed to aiuiounce shortly how 
it intends to manage the Missouri River this year, as well as how it intends to change the Master 
Manual for dam management in the future. A change in operations now will help restore some 
of the Missouri’s important natural functions, making it a better place for native species. And 
the Missouri River will become a recreation and tourism destination. 

In November 2000, the Service released its Final Biological Opinion on Missouri River dam 
operations. That biological opinion came on the heels of at least two previous similar opinions 
and again concluded that the least tem, piping plover, and pallid sturgeon were likely to go 
extinct on the Missouri River if the Corps failed to change dam operations. The Service 
proposed several elements of a “reasonable and prudent alternative” intended to assist the 
recovery of those species. Key elements included; 

• Increasing flows from Gavins Point Dam and Fort Peck Dam in the spring (“spring rise”) 
when water conditions permit, and reducing Gavins Point Dam flows each summer (“split 
navigation season”) to provide a semblance of the Missouri’s natural rise and fall of water levels. 

• Restoration of river and floodplain habitat. 

• Reservoir unbalancing. 

• Adaptive management of the river system. 

• Intensive biological monitoring. 

The Service’s recommended changes were designed to prevent the extinction of three 
endangered and threatened species, but also would benefit all native Missouri River fish and 
wildlife and subsequently the many outdoor enthusiasts wanting to enjoy the river. 

In its January 2002 report on the Missouri River titled The Missouri River Ecosystem: Exploring 
the Prospects for Recovery, the National Academy of Sciences concluded that: 

“Degradation of the Missouri River ecosystem will continue unless some portion of the 
hydrologic and geomorphic processes that sustained the pre-regulation Missouri River 
and floodplain ecosystem are restored - including flow pulses that emulate the natural 
hydrograph.” 

According to river biologists, the Service’s recommended flow changes mimic key elements of 
the Missouri’s historic flow patterns, including higher flovvs through mid-June and lower flows 
from mid-July through August. Federal, state, and university biologists note that this time frame 
encompasses the spawning period of most Missouri River native fishes, including pallid 
sturgeon, smallmouth bass, channel catfish, and paddlefish, and nest initiation by interior least 
terns and piping plovers. 
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In 2003, the Corps was supposed to abide by the Service’s biological opinion and implement a 
period of lower flow in the summer. Because of the ongoing drought in the basin, the 
recommendation for increases spring flows was set aside until water conditions improve. The 
Corps failed to include a lower summer flow in its dmn operation plan for the year 2003, so 
American Rivers, Environmental Defense, the Izaak Walton League of America, the National 
Wildlife Federation, and the Federation’s afflliates from the states of Montana, North Dakota, 
South Dakota, Nebraska, Iowa, and Kansas filed suit against the Corps in federal court. 

Our litigation was successful, and the Corps was ordered by a federal judge to comply with the 
ESA and lower flows on the Missouri for a short time in the summer. Then, in December 2003, 
the Service issued yet another biological opinion that again called for regular implementation of 
more natural flows on the Missouri River. As of this date, the Corps has failed to announce its 
final dam operation plan for 2004, how it plans to revise the Master Manual for future years, and 
whether it will respond not only to concerns related to endangered species but also the economic 
health of the basin. 

The recommendation to return the river to a more natural hydrograph represents the best science- 
based option available for restoring the form and function of the Missouri River, and will 
significantly improve the ability of native Missouri River species to survive. Flexibility in river 
management options, as guided by biological monitoring tluough an adaptive management 
approach, is also key to ensuring the best results for fish and wildlife. 

The time is now for change on the Missouri River. Some key facts that support this statement: 

• The science is solid. In January 2002, the National Academy of Sciences released its 
three-year study of science along the river. The Science Academy concluded that 
“degradation of the Missouri River ecosystem will continue unless the river’s natural 
water flow is significantly restored,” and that restoring riparian habitat in the absence of 
dam reforms will be insufficient to halt the river’s decline. In addition, natural resource 
professionals working for all the states along the river have concurred with the scientific 
foundation for the flow targets set by the Service in 2000. 

• The economy will benefit. The National Academy of Sciences also concluded that 
Missouri River dam reforms will “enhance the valuable fishery resources...increase 
waterfowl populations., .increase the abundance of largemouth bass.-.attract more anglers 
to the region... and result in marked increases in user-days for recreational fishing, 
commercial fishing, and hunting” and therefore may be “justifiable solely on the grounds 
that it represents an economic improvement” over current dam operations. Already, these 
activities amount to a greater than $85 million industry each year, in sharp contrast to the 
barge industry which has dwindled to less than $7 million each year. 

• The public supports change. Of the 55,000 comments submitted to the Corps on its 
draft Environmental Impact Statement in 2001, 54,000 called on the Corps to restore 
more natural flows to the Missouri. Nearly rdl of the major newspapers in Missouri River 
basin states have editorialized numerous times in favor of restoring more natural flows to 
the Missouri, 


Statement of Chad Smith, Nebraska Field Office Director, American Rivers Page 5 

Before the House Small Bus. Sub. On Rural Enterprise, Agriculture, and Technology February 23, 2004 



71 


• The states support change. Six of the eight governors in the Missouri River basin have 
formally recommended experimenting with flow changes to restore the river. Currently, 
the States of Nebraska and South Dakota have developed dam operation plans that 
incorporate more natural flows. 


Thus, it is time for the Corps to update how it manages the Missouri’s dams. This will help them 
avoid concerns related to endangered and threatened species, but will also ensure the Missouri 
River is managed in a way that allows local communities to fully capitalize on the river’s 
economic potential. 

Almost 200 years ago, the explorers Lewis and Clark traveled up the Missouri River, and their 
journals describe an abundance of fish and wildlife in and along the river that is unimaginable 
today. The once dynamic and meandering river has been subdued by dams and levees and many 
of the species found by the explorers along the river are slowly disappearing. 

According to the Corps’ own detailed analysis, moderate changes in dam operations can be made 
that would improve the river’s health and boost local economies through increased recreation 
and tourism, while protecting “traditional” uses of the river like hydropower, navigation, 
floodplain farming, and flood control. 

The Corps’ ultimate decision will be a clear indication of whether science and economics rule 
the day, giving recreation and fish and wildlife interests equal treatment in river management, or 
whether a dwindling barge industry on the lower river will retain its stranglehold on the nation’s 
longest and arguably most historic river. 

Economic Issues 

These long overdue dam reforms will not only avoid the extinction of three listed species and 
reverse the decline of many other species native to the Missouri but will also meet the long-term 
economic and environmental needs of Missouri River communities. 

As the Corps’ RDEIS demonstrates, implementation of more natural flows will: 

• create new opportunities for recreation and economic development in riverside communities, 

• support Missouri River barge navigation in the spring and fall, when more than 80 percent of 
farm-related is shipped. 

• enhance Mississippi River barge navigation. 

• not increase the risk of flooding. 

• provide benefits to production agriculture in the Missouri River floodplain through enhanced 
groundwater levels and improved drainage in the summer months. 

Recreation 

The Missouri’s native fish and wildlife species are not only a critical part of America’s natural 
heritage, but are also the foundation of a growing river-recreation industry. More than 4 million 
people annually spend more than 10 million “visitor days” at developed recreation sites along 
the Missouri River, generating at least $84.7 million in annual economic benefits, according to 
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the Corps’ Revised Draft Environmental Impact Statement (RDEIS).' Actual visitation and 
spending is actually much higher, but the RDEIS fails to measure recreation at undeveloped 
sites, underestimates spending on Missouri River recreation, excludes spending on food and 
lodging, and uses an improper methodology that narrowly links recreational use to river 
elevations. 

Corps estimates of recreational use are based on visits to developed recreation sites such as 
marinas and ignores recreation at undeveloped sites, including bank fishing, sight-seeing, river 
festivals, private hunting clubs, fishing tournaments, and commercial boat tours. The Corps 
excludes the enormous economic benefits of the Lewis and Clark Bicentennial, and the role a 
healthy river can play in regional celebrations, including opportunities for hunting, fishing, 
camping, and sight-seeing. Federal, state, and private officials preparing for the bicentennial 
estimate that more than 10 million Americans will retrace the steps of Lewis and Clark between 
2003 and 2006. 

The Corps also underestimates the amount visitors spend when utilizing the Missouri River by 
underestimating daily spending, and by excluding spending on lodging and food. The Corps 
estimated more than a decade ago that visitors spend $32 per day while visiting the Missouri, but 
state estimates are significantly higher. A 1990 study of Missouri River recreation in Montana 
concluded that per-day spending ranged between $40 and $66. A similar survey of Missouri 
River recreational use in North Dakota found that per-day spending ranged from $49 to as much 
as $1 17 for out-of-state visitors. Studies also suggest that the daily value of fishing is species- 
dependent: visitors spend more to catch walleye than they spend to catch catfish. 

States have concluded that Missouri River recreation generates substantially more annual 
economic benefits than the Corps’ analysis: 

• Three million visits were made Missouri River recreation sites in South Dakota in 2001, 
including over 500,000 angler days amounting to $40 million in economic benefits, 
according to state officials. 

• Fishing on South Dakota’s Lake Oahe alone yielded an average of $1 1.4 million per year in 
economic benefits from 1999-2002, according to state officials. 

• Missouri River recreation and tourism generated $ 1 65 million in annual economic benefits in 
North Dakota, according to state officials. 

• Use of the Missouri River in Nebraska generates as much as $364.5 million in annual 
economic benefits, according to state officials. 

With the flow changes recommended by the Service, recreational opportunities on the lower 
river would be greatly increased. Exposed sandbars and shallower, slower water, coupled with 
restored habitat, would make the lower Missouri River much more inviting and accessible for 
fishing, camping, birding, recreational boating, and other forms of recreation. 

Lower summer flows also mean higher water levels in the reservoirs - benefiting anglers, 
boaters, and recreation-dependent businesses in the upper basin. And, releasing more water from 

' U .S. Army Corps of Engineers. 2001. Missouri River Water Control Manual Review and Update: Revised Draft 
Environmental Impact Statement. Northwestern Division. Portland, OR. 
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Gavins Point and other Missouri River dams in the spring and less in the summer would improve 
the fisheries and the natural habitat of the fiee-flowing river sections below the dams. 

Recreation already generates at least $90 million in annual economic benefits for the basin, but a 
restored Missouri River would boost that figure significantly. Revitalizing the Missouri River 
would provide additional outlets for recreation and tourism and would create many new 
economic opportunities in places like Bismarck, North Dakota; Yankton, South Dakota; 
Nebraska City, Nebraska; and Boonville, Missouri. This is a perfect opportunity for small 
businesses to start and flourish along the Missouri, greatly enhancing the economic health of the 
states in the basin. 

Navigation 

Restoration of more natural flows as recommended by the Service will also support Missouri 
River navigation during the spring and fall - when more than 80 percent of farm-related cargo is 
shipped - and will enhance navigation on the Mississippi River. Marginally reducing the meager 
amount of Missouri River barge traffic will not affect highway and rail transportation costs. 

Even the Corps concedes the marginal economic benefit of Missouri River barge navigation - 
less than $7 million annually, according to the RDEIS - although the National Academy of 
Sciences found that actual benefits are closer to $3 million annually and that net benefits are 
eliminated when flows reach 30,000 cfs.^ 

By contrast, the RDEIS estimates that hydropower generates $741 million in annual economic 
benefits, water supply generates $610 million in annual economic benefits, and flood control 
generates $410 million in annual economic benefits. Nevertheless, the Corps has consistently 
managed the Missouri’s mainstem dams primarily to benefit barge navigation - at the expense of 
every other economic and environmental use of the Missouri. Even recreation produces at least 
12 times as many economic benefits as navigation despite historic river management that has 
decimated the river’s flora and fauna and limited access to boat ramps. Recreation between 
Sioux City and St. Louis alone produces twice as many economic benefits as Missouri River 
barge navigation, according to the RDEIS. Only 1.5 million tons of commercial cargo was 
shipped annually on the Missouri during the 1 990s, far less than the 1 5 million tons predicted by 
the Missouri River Navigation Commission in 1929. According to the Corps and the U.S. 
Department of Agriculture, only 0.3% of all the grain harvested each year in Nebraska, Iowa, 
Kansas, and Missouri combined moves by barge on the Missouri River. 

Despite the insignificance of Missouri River navigation, the Service’s flow recommendations 
would provide sufficient flows for commercial navigation between April 1 and mid-June, and 
from early September through November. Less than 20 percent of farm-related cargo is shipped 
in July and August, according to the Corps. In essence, the Missouri River already operates in a 
“split navigation season’’ format - fertilizer is moved upstream during spring, and grain is 
shipped downstream in the fall, and the amount of grain shipped downstream is fixed by the 
amount of fertilizer moved upstream.^ The presence of empty fertilizer barges fiom spring hauls 


^ National Research Council. 2002. The Missouri River Ecosystem: Exploring the Prospects fur Recovery. 

National Academy Press. Washington, DC. 

^ Baumel, P. 1998. The Competitive Benefit of the Missouri River? A Review of “Rail Rates and the Availability of 
Barge Transportation: The Missouri River Region". Environmental Defense Fund. Washington, DC. 
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is the only factor that makes shipping some com and soybeans on the river economically viable.'* 
There is no evidence presented in the RDEIS that formal implementation of this informal custom 
would jeopardize Missouri River navigation. 

Flow restoration would have no impact on highway and rail rates, and the RDEIS does not 
reflect on the Corps’ flawed 1994 competitive rate study. Agricultural economists from Iowa 
State University, the University of Nebraska, and Kansas State University concluded that the 
competitive rate study is “likely meaningless” and “suffer(s) from several defects.”^'^ Low levels 
of Missouri River barge traffic have no measurable impact on transportation rates in the region, 
and the Corps has provided no evidence in the RDEIS that suspending summer barge navigation 
would increase transportation rates or threaten the long-term prospects of commercial navigation 
on the Missouri. 

Last summer, some commentors raised the fear that lower summer flows would harm Mississippi 
River navigation, but the fact is that the Corps concluded that implementation of the Service’s 
more natural flow recommendations would actually enhance Mississippi River barge navigation 
between St. Louis and Cairo, a historic “bottleneck” that naturally suffers from low fall water 
levels. Many factors contribute to “lost navigation efficiency,” including shallow water forcing 
operators to spread their cargo across more tows. The Corps estimates in the RDEIS that “lost 
navigation efficiency” between St. Louis and Cairo annually costs the barge industry $45.3 
million. 

Increasing the Missouri River’s contributions to the Mississippi River during the fall would 
allow barge operators to put heavier loads on fewer barges and move through locks more 
quickly. Under the CWCP, constant amounts of water are released for a small amount of barges 
on the Missouri River for the entire 8-month navigation season. Thus, little water is available to 
the Mississippi when that river needs it most. 

By contrast, reducing surruner flows increases the water available for fall flows into the 
Mississippi, which supports Mississippi River navigation. The Corps’ analysis shoes that 
implementing the 2000 biological opinion cuts Mississippi River congestion losses by more than 
1 6 percent - saving an estimated $7.3 million each year. 

This savings for the Mississippi River barge industry is greater than the annual economic benefit 
of the entire Missouri River barge industry. In addition, Mississippi River barge traffic, unlike 
Missouri River barge traffic, has an economic impact on track and rail shipping rates by holding 
down transportation costs for Midwest farmers. 

The tradeoff between Missouri River barge support and Mississippi River barge support has long 
been known. Agricultural economists from the basin continue to point out that particularly in 
droughts, managing flows on the Missouri River more naturally - which better supports 


“ Ibid. 

’ Ibid 

^ Babcock, M. and D. Anderson. 1999. An Evaluation of the U.S. Army Corps of Engineers ' Measurement of the 
Economic Benefits of Missouri River Navigation. Environmental Defense Fund. Washington, DC. 
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Mississippi River navigation - could result in “substantia! benefits for agriculture in (the form 
of) lower rail rates.”’ 

Flooding and Interior Drainage 

The Corps’ own analysis shows that restoring more natural flows will not increase the risk of 
flooding, and will provide benefits to production agriculture in the Missouri River floodplain 
through enhanced groundwater levels, in the spring and fall, and improved drainage in the 
summer months due to lower flows in the Missouri River. The benefits are clear from the 
RDEIS analysis, even though the Corps fails to analyze additional benefits for drainage of 
floodplain farmland and potential mitigation for the few farm acres that would continue to have 
drainage problems. 

According to the RDEIS, the dam management option that most closely resembles the Service 
flow recommendations from the 2000 biological opinion will provide $407.7 million in annual 
flood control benefits, or 98.9 percent of the benefits now provided by the current water control 
plan.* As the RDEIS states, the impacts of this alternative on overall flood control benefits are 
“insignificant.”® The RDEIS fails to note that from a flood control perspective, only lands 
located between the river and the levees lining the Missouri River would be affected by dam 
releases. And, the RDEIS fails to note that the Reasonable and Prudent Alternative proposed in 
the Service’s Final Biological Opinion would only be implemented, on average, once in every 
three years. The Final Biological Opinion provides the Corps ample flexibility to postpone 
spring dam releases if weather conditions would increase the risk of flooding.'” 

The RDEIS incorrectly suggests that flow restoration alternatives will have only negative 
impacts on the drainage of most floodplain farmland and groundwater levels. Both the RDEIS 
summary and main report fail to highlight the potential benefits of elevated groundwater levels in 
the spring and fall for crop growth, and fail to highlight the benefits of low summer flows on the 
drainage of floodplain farmland. The RDEIS instead focuses on the tiny fraction of farmland 
negatively impacted by higher groundwater levels in the spring and fall, and fails to note that 
farmland impacted by higher groundwater levels is typically farmed sloughs, chutes, and oxbow 
lakes that suffer from poor drainage regardless of river conditions. Less than 200 acres of the six 
levee districts analyzed by the Corps would be negatively impacted by higher spring and fall 
releases, increasing flood damages by approximately $650,000 a year." By contrast, the 
potential benefits of higher groundwater levels in the spring and fall and improved drainage 
conditions in the summer on a much greater number of farmland acres in the Missouri River 
floodplain are not calculated. 


’ Ibid. 

®U.S. Army Corps of Engineers. 2001. Mmouri River Water Control Manual Review and Update, Revised Draft 
Environmental Impact Statement. Northwestern Division. Portland, OR. 

Ibid 

U.S. Fish and Wildlife Service. 2000. Final Biological Opinion on the Operation of the Missouri River Main 
Stem Reservoir System, Operation and Maintenance of the Missouri River Bank Stabilization and Navigation 
Project, and Operation of the Kansas Reservoir System. Regions 6 and 3. Denver, CO and Ft. Snelling, MN. 

’ This number is inflated by the Coips’ analysis, which can not se&'egate groundwater impacts and interior drainage 
impacts. 
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The RDEIS also fails to consider alternatives that will offset the drainage impacts on the acres of 
land modestly impacted by flow changes, such as the installation of pumps, the acquisition of 
easements, or conversion to water-tolerant crops like trees and hay production. In particular, the 
RDEIS ignores the high likelihood that floodplain farmland impacted by dam reforms would be 
acquired from willing sellers through programs like the Corps’ Missouri River Fish and Wildlife 
Mitigation Project. In fact, the Corps has not determined whether any of the land potentially 
impacted by higher spring and fall releases has already been acquired, leased, or converted to 
other uses. Finally, the Corps has not explored whether increasing dam releases after the harvest 
of floodplain crops can be accomplished without increasing the likelihood of ice damage. 

Hydropower 

Dam operations incorporating flow changes provide a 2% increase in the total economic 
hydropower benefits over the CWCP, according to the RDEIS. Flow changes also increase 
marketable capacity for the Western Area Power Administration (WAPA) in both the summer 
and winter seasons. Thus, in general, restoring more natural flows to the Missouri River will 
result in an overall positive impact on the production of hydropower on the Missouri River 
system. This conclusion was found to be accurate in a recent report on Missouri River 
hydropower by noted hydropower economist David Marcus.*^ 

However, the RDEIS’ further suggestion that lower summer flows might result in a loss of firm- 
power revenue on the Missouri River system of up to $29.7 million is inaccurate. Those 
numbers are based on an analysis completed by WAPA, and are rooted in energy prices from 
January 2001, when energy prices were at an all-time record high due to the California energy 
crisis.'^ Using more typical current prices from June 2002, the prediction of revenue loss falls 
from roughly $30 million to around $3 million for the flow change alternatives.''' 

Even for customers who buy all of their electricity from WAPA, flow restoration would only 
increase costs from 1 .7 cents per kWh to 1.74 cents, or about 2 percent.'^ Customers buying 
only 10 percent of their electricity from WAPA might experience a 0.1 percent increase.'* 

The price of retail electricity also includes the cost of transmission, distribution, marketing, 
metering, and billing, none of which would be affected by Missouri River flow changes. This 
means that retail price increases due to flow changes would be even less than those for WAPA 
firm power customers. Without factoring in the positive impacts of increased capacity, the 
average rate increase for the region if flow changes were implemented would be about 1 .5 eents 
per month for a typieal residential customer.'^ 

The original WAPA analysis ignores the value of increased marketable capacity on the Missouri 
River system that would come from restoring more natural flows to the river. If this were 
factored in, it is likely that flow changes could result in positive economic impacts of $8 million 


Marcus, D. 2002. Energy impacts of re-operating the Missouri River dams, American Rivers/Environmental 
Defense. Berkeley, CA. 

” Ib id. 

“ Ibid. 
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to $ 1 6 million annually. ** Also, the RDEIS fails to discuss the fact that under an alternative 
incorporating more natural flows, the loss of hydropower during extreme drought and flood 
events is reduced as compared to the CWCP. Not factoring this “insurance value” during 
extreme events into the analysis likely contributes to an overestimation of the negative impacts 
of implementing flow changes. 

The estimated revenue loss resulting from the implementation of flow changes can also be 
mitigated by opportunities to increase summer revenues at other Missouri River projects such as 
Ft. Peck Dam. For example, flat releases out of Ft. Peck during the sununer of 2001 were 
marketed to offset power shortages due to drought in the Columbia Basin, generating substantial 
revenue for WAPA. This occurred while average releases during the summer of 2001 out of 
Gavins Point Dam were 23,000 cfs. This type of intra-system activity can be used to help offset 
any potential negative impacts of restoring more natural flows to the Missouri. 

Another issue related to power production is the presence of generating plants along the lower 
river, both nuclear and coal-fired. In both cases, the generating plants have maximum ambient 
temperature requirements for river water intake, as well as maximum temperature requirements 
for discharge of thermally-heated water back into the Missouri River. Power plant 
representatives have indicated that low summer flows are not necessarily an operational problem, 
but that high summer flows, which are a byproduct of current operations, create more of a 
problem than low flows. 

Nevertheless, power plant representatives do voice a concern with low summer flows relating to 
the constraints of current National Pollution Discharge Elimination System permits. To avoid 
violating the requirements of these Clean Water Act permits, generating plants along the river 
must avoid releasing water back into the river at too high of a temperature. In the RDEIS, the 
Corps asserted that the “potential” exists to limit the output of downstream powerplants by an 
average of up to 278 Mw in July. 

Further study shows this estimate is not accurate. According to the Corps, 9 percent of the 
alleged impact is upstream of Gavins Point Dam, which would in reality not be affected by low 
summer flows out of Gavins Point Dam. More importantly, the Corps apparently ignored the 
actual permits for the downstream power plants.’’ A vast majority of the impacts reported in the 
RDEIS stem from operations at the Neal power station in Iowa. A review of the permit for this 
power station shows that discharges would not violate heat limits even if river flows reached 
10,500 cfs, much lower than the 21,000 cfs flows recommended by the Service in 2000.^° 

Research done by the Nebraska Game and Parks Commission, the University of Nebraska, and 
others in the 1 970s determined that existing thermal discharges in the summer were not having 
significant biological impact on the Missouri River.^’ This suggests that even if low flows did 


'’■Ibid. 

'’ibid. 

’’Ibid 

■" Hesse, L., G. Hergenrader, H. Lewis, S. Reetz, and A. Schlesinger. 1982. The Middle Missouri River: A 
Collection of Papers on the Biology with Special Reference to Power Station Effects. The Missouri River Snidy 
Group. Norfolk, NE. 
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result in some thermal impacts, current temperature limits on return water could potentially be 
modified, or permit variances could be granted, allowing power plants to operate fully without 
causing significant negative impacts on the ecology of the Missouri River. However, this 
situation warrants further analysis through updated monitoring in an adaptive management 
process on the Missouri. The RDEIS also fails to explore other means of dealing with thermally- 
heated return water, like pumping this water first into created wetlands where temperature 
problems could be abated. 

Endangered and Threatened Species on the Missouri River 

High spring flows provide spawning cues for many fish species found in the Missouri, including 
the endangered pallid sturgeon. These high flows also build new sandbars on the river and scour 
vegetation from existing sandbars. In addition, high flows wash vegetation and other organic 
matter into the Missouri, forming much of the food base for river species. Low flows are also 
critical for fish species like sturgeon. Recently spawned fish are poor swimmers and are easily 
carried by water currents. Many larval fish depend on easy access to shallow, slower-flowing 
areas where they can feed and avoid predators. And, low flows expose the sandbars created and 
cleaned during the high-flow period to make them usable as nesting habitat for birds like the 
endangered interior least tern and the threatened piping plover. 

Current Missouri River dam operations fail in two ways: 1 ) by failing to provide sufficiently 
high spring releases to create adequate sandbar habitat or to serve as a reproductive cue for 
native fish species, and 2) by failing to provide sufficiently low summer flows to expose 
sandbars and to provide suitable shallow-water habitat for larval fish species, including larval 
pallid sturgeon. 

As the Service’s biological opinion notes, the availability of habitat and the health of Missouri 
River fish and wildlife populations are shaped by the timing, variability, and amplitude of the 
natural hydrograph, and dam releases continue to serve as a master variable.^ The annual rise 
and fall of the Missouri River is essential to the health of large floodplain river ecosystems like 
the Missouri, according to the National Academy of Sciences. The river’s “flood pulse” adds 
organic matter and nutrients to the river; fuels the production of floodplain plants and resets plant 
succession; and provides a reproductive cue for many species adapted to the river’s fluctuations, 
according to the Academy report. “Fish spawning, insect emergence, and seed dispersal are 
commonly triggered by rising waters,” the Academy wrote.^ 

Pallid Sturgeon 

The flow recommendations contained in the 2000 biological opinion would improve river 
conditions for the Missouri’s native fish species, preventing the extinction of the pallid sturgeon 
and reversing the decline of many other native fish species. 


U.S. Fish and Wildlife Service. 2000. Final Biological Opinion on the Operation of the Missouri River Main 
Stem Reservoir System, Operation and Maintenance of the Missouri River Bank Stabilization and Navigation 
Project, and Operation of the Kansas Reservoir System. Regions 6 and 3. Denver, CO and Ft. Snelling, MN. 

National Research Council. 2002. The Missouri River Ecosystem: Exploring the Prospects for Recovery. 
National Academy Press. W^hington, DC. 
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In particular, more natural flows would provide a “spawning cue” approximately once in every 
three years, according to the RDEIS. By contrast, the current water control plan provides a 
spawning cue less than once in every ten years. 

Sturgeon reproduction is closely tied to rising flows in the late spring and early summer - a 
pattern that has been eliminated to provide steady flows for barge traffic. Sturgeon were once 
plentiful in the Missouri River, growing to lengths greater than six feet, weighing more than 80 
pounds, and supporting a robust commercial fishing industry. They have occupied the 
Mississippi and Missouri River basins for more than 300 million years, according to some 
estimates. But the Missouri’s sturgeon population has been nearly driven into extinction in less 
than 50 years. 

Since 1990, there has been no documented evidence of natural recruitment of pallid sturgeon on 
the Missouri River, meaning no new young sturgeon are surviving to become members of the 
reproductive adult population. Most of the sturgeon remaining in the Missouri are mature adults 
and may only have a few more opportunities to spawn. Because sturgeon only breed 
occasionally and only under optimal conditions, the chances of natural reproduction decline each 
year that dam reforms are delayed and the reproductive cues provided by rising spring flows are 
postponed. The Missouri’s few remaining female sturgeon may only produce eggs during one or 
two more spawning events. 

Ongoing delays by the Corps steadily reduce the likelihood that the Missouri’s few remaining 
sturgeon will successfully reproduce. Current dam operations provide suitable spawning 
conditions only once every 10 to 11 years above Kansas City and only once every 5 to 6 years 
below Kansas City. Although the fish have long life spans, they have relatively low capacity for 
population increases. 

The absence of low flows is also a serious threat to the existence of the pallid sturgeon. Once 
spawned, fish larvae drift in search of suitable shallow water habitat. In the past, roughly 100 
acres of shallow-water habitat was available in each river mile during the summer months, 
providing habitat for larval sturgeon. Today, about 1 acre is available in each river mile. 
Redueing summer dam releases, as has been proposed by the Service, would increase shallow 
water habitat to about 8 acres per mile, providing critical habitat for larval pallid sturgeon. 

A common claim made by advocates of status quo Missouri River dam operations is that even if 
dam release are modified to provide higher flows in the spring to serve as a spawning cue, pallid 
sturgeon will not reproduce because of the lack of appropriate gravel substrates for spawning in 
areas such as the National Recreational River stretch below Gavins Point Dam or the lower river. 
First, there is no documented, definitive scientific information that supports the notion that pallid 
sturgeon spawn exclusively on gravel substrates. Second, exhaustive research done through the 
river-wide Benthic Fish Study completed in 2001, Population Structure and Habitat Use of 
Benthic Fishes Along the Missouri and Lower Yellowstone Rivers, shows that there is indeed 
gravel substrate below both Ft. Peck Dam and Gavins Point Dam, which are priority reaches for 
the pallid sturgeon. The Benthic Fish Study shows that in fact, there is a greater abundance of 
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gravel in the Missouri River below Gavins Point Dam (7. 1 %) than below Ft. Peck Dam (5.1 %), 
and that there is a comparable amount of gravel in the lower river below Sioux City (5.0%).^'' 

In addition to providing sturgeon a chance for survival, more natural flows would also reverse 
the decline of many of other native fish species. Paddlefish, blue sucker, shortnose gar, and a 
variety of chubs and shiners considered rare by state officials would benefit from restoration of 
some semblance of the river’s natural hydrograph. Restored flows would also provide 
significantly greater benefits to Missouri sportfishing. For example, a healthier river would 
significantly improve reservoir fish production, and would greatly improve sportfishing options 
on the lower river. 

Interior Least Terns and Piping Plovers 

Flow restoration is also necessary to avoid the extinction of the endangered interior least tem and 
the threatened piping plover. In its 2000 biological opinion, the Service concluded that current 
dam operations “jeopardize the continued existence of the endangered interior least tem and 
threatened piping plover because (dam) operations eliminate essential nesting habitat.”^’ This 
conclusion was reached previously by the Service in both a 1990 Final Biological Opinion and a 
1994 Draft Biological Opinion. 

Sandbars free of vegetation provide critical nesting habitat for least terns and piping plovers, and 
the reproductive success and failure of these rare shorebirds is directly correlated to the 
abundance or absence of sandbar habitat. The amount and availability of sandbar habitat in the 
summer is directly linked to high spring dam releases and low summer dam releases. Sandbars 
are created when dam releases are increased in the spring, scouring the river’s bottom and banks. 
As dam releases decline during the summer, the sandbars remain exposed, and the shallow water 
near sandbars provides important feeding habitat for nesting birds and chicks. 

The Service listed the interior population of the least tem as an endangered species in 1985. 

Least terns were once a common species along the Missouri River. During their exploration of 
the Missouri River, Lewis and Clark found the birds nesting frequently, particularly along the 
lower river. Today, terns breed primarily on the relatively free-flowing river stretches that 
remain. According to Corps data on terns compiled since 1 986, over 90% of terns on the 
Missouri River nest on riverine sandbars. 

Interior least tem reproduction is closely tied to the spring rise and subsequent lowering of 
summer flows that used to characterize the Missouri River. Least terns prefer to nest on sandbar 
islands that are largely free of vegetation that can hide predators. High spring flows are 
necessary to build new sandbars to scour existing sandbars of vegetation. Because least terns 
nest close to water, rising water levels after nest initiation will destroy the nests. The Service has 
consistently found that existing Missouri River water management has resulted in the loss of 


Galat, D., M. Witdhaber, and D. Dietemian. 2001. Spatial Paaerm of Physical Habitat: Volume 2: Population 
Structure and Habitat Use of Benthic Fishes Along the Missouri and Lower Yellowstone Rivers. 

U.S. Fish and Wildlife Service. 2000, Final Biological Opinion on the Operation of the Missouri River Main 
Stem Reservoir System, Operation and Maintenance of the Missouri River Bank Stabilization and Navigation 
Project, and Operation of the Kansas Reservoir System. Regions 6 and 3. Denver, CO and Ft. Sneiling, MN. 
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thousands of acres of sandbar habitat, significant vegetative encroachment on remaining 
sandbars, and direct flooding of tern nests in a manner that kills eggs and chicks. 

Least terns also depend on productive foraging habitats, both immediately prior to breeding and 
within a short distance of the nesL Good foraging habitat is critical to the energy reserves 
needed for successful nesting. Sloughs, side chaimels, tributaries, and other shallow water 
habitats “produce the fish and benthic invertebrates that terns and plovers, respectively, depend 
on for food.”^* Fish and invertebrate reproduction also depends on a more natural river flow 
pattern. 

Like the least tern, the piping plover received federal protection in 1985. Naturalists once found 
the piping plover common in the central United States. Since that time, the population has 
decreased over most of its range, and the plover has vanished as a nesting species in many areas. 
Because a critical source of the plover’s ongoing decline is the loss of essential habitat, the 
failure to protect and restore nesting habitat will contribute the species’ extinction. 

Piping plover nesting behavior is similar to the least tern. Like the tem, the plover relies on 
sparsely vegetated sandbars and nests in virtually the same areas as the tem. The impacts of 
current Missouri River dam operations on piping plovers are therefore largely identical to those 
identified for the least tem. Current operations of the Missouri River system have destroyed 
much of the piping plover’s essential nesting habitat. According to the Service, these losses “are 
significant and threaten the survival and recovery of the plover.”^^ 

In the early 1990s, the Service established reproductive goals necessary to restore stable 
populations of terns and plovers on the Missouri River system. Recovery fledge ratios of 0.7 for 
terns and 1 .44 for plovers were established to provide guidance on the status of the two birds on 
the Missouri River. Prior to 1998, the Corps consistently failed to meet these reproductive goals. 
Between 1986 and 1999, for example, the average fledge ratio (the number of chicks fledged per 
adult pair) for the least tem was 0.65 and for the piping plover was 0.80. Nest success for terns 
during that same time was only 43.3 percent and was only 43.6 percent for plovers. 

Unusually high dam releases in 1997 established the clear connection between the presence of 
clean sandbars and successful tem and plover reproduction. Until dam releases were increased 
and adequate sandbar habitat created, the Corps had never met legally-mandated reproductive 
goals for the least tem and piping plover. During 1997, the Missouri River system experienced 
record runoff, resulting in sharply higher flows on the river at critical periods. The following 
summer (1998), more normal flows revealed a dramatic increase in the availability of clean, 
high-elevation sandbars in some of the river’s more natural segments like the National 
Recreational River stretch below Gavins Point Dam for nesting by terns and plovers. That 
summer, for the first time on record, both the interior least tem and the piping plover met their 
recovery fledge ratios. Many of those sandbars have persisted on the river’s more natural 
segments, and as a result, terns and plovers have more consistently met their recovery fledge 
ratio since 1997. 


” Ibid. 
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However, the sandbars created by the high runoff of 1997 are continually eroding and being 
covered by vegetation. Although the terns and plovers have continued to meet their recovery 
fledge ratios, the numbers are slowly declining as the sandbars disappear or become unusable. 

For example, the least tern fledge ratio declined from 1 .73 in 1 998 to 1 .06 in 2001 , and the 
plover fledge ratio declined over the same period from 1 .61 to 1 .38.^® With reproductive success 
declining, and since the CWCP does not provide rising flows in the spring to build and scour 
sandbars or lower flows in the summer to expose sandbars, the Corps will soon once again fail to 
meet the required reproductive goals for both birds unless dam releases are increased and new 
sandbars established. 

Restoring more natural flows increases tern and plover nesting habitat on the Missouri River by 
74% over the CWCP, according to the RDEIS. This is the largest increase in tem and plover 
habitat among all of the modeled alternatives in the RDEIS. In particular, this alternative 
includes increased habitat below Garrison, Ft. Randall, and Gavins Point Dams, which have been 
identified by river biologists as the priority reaches for terns and plovers on the Missouri River. 

General Considerations and Conclusion 

The Corps has not identified any alternative other than the flow changes required by the 
Service’s 2000 biological opinion that would lead to the recovery of listed species, reverse the 
decline of the Missouri’s other troubled wildlife, and boost local economies through increased 
recreation and tourism. In particular, expansion of the Missouri River Fish and Wildlife 
Mitigation Project, or other measures that restore habitat, are not by themselves measures that 
avoid jeopardy or provide such a boost to recreational opportunities. 

In light of the historic destruction of Missouri River habitat by the Corps,^* we support proposals 
to accelerate the restoration of floodplain and aquatic habitat, including the expansion of the 
Missouri River Fish and Wildlife Mitigation Project. We urge the Corps to quickly expand the 
Mitigation Project, and to expand the project’s focus on aquatic habitat restoration. However, 
habitat restoration alone will not meet the Corps’ legal duties under the ESA. The National 
Academy of Sciences concluded that current habitat restoration efforts on the river are 
“insufficient to noticeably recover ecological communities and fundamental physical processes 
in the Missouri River ecosystem.”®" Further, the Academy went on to conclude the following: 

“Degradation of the Missouri River ecosystem will continue unless some portion 
of the hydrologic and geomorphic processes that sustained the pre-regulation 
Missouri River and floodplain ecosystem are restored - including flow pulses that 
emulate the natural hydrograph. . .The current dam and reservoir operation. . . to 
provide a steady and reliable 9-foot deep navigation channel... run(s) counter to 


U.S. Army Corps of Engineers. 2001. Results of Monitoring of Interior Least Tern and Piping Plover Nesting on 
the Missouri River system, 1986-2001. Omaha District. Yankton, SD. 

The Corps’ channelization of the Missouri eliminated nearly all of the river’s sloughs, side channels, and 
sandbars, including more than 90 percent of the Missouri’s islands and adjacent wetlands and 97 percent of the 
Missouri’s sandbars between Sioux City and St. Louis. Corps channelization cut off most of the lower Missouri 
from the river’s floodplain, contributed to an 80 percent decline in the vegetation and insects available to aquatic 
life, and helped reduce suspended sediment loads by more than two-thirds. 

National Research Council. 2002. The Missouri River Ecosystem: Exploring the Prospects for Recovery. 
National Academy Press. Washington, E>C. 
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established river science, in which a large degree of natural hydrograph variability 
is essential to biological productivity and species richness.”^' 

Without flow restoration, physical habitat restoration efforts will fail to achieve a meaningful 
level of ecosystem health, according to the Academy report. As the Final Biological Opinion 
and the Science Academy report repeatedly demonstrate, the availability of habitat and the health 
of Missouri River native species are shaped by the frequency, duration, magnitude, timing, and 
variability of the natural hydrograph, and dam releases are a driving variable controlling flows 
on the river. Until dam operations are reformed to include higher spring dam releases and lower 
summer dam releases, listed species will creep inexorably closer to extinction and additional 
species will be listed as endangered and threatened. At the same time, we lose the opportunity to 
restore a more natural river and halt the ecosystem degradation that continues to harm 
communities and businesses along the Missouri River. 

The recommendations of the Service in the 2000 Final Biological Opinion have been described 
by the Missouri River Natural Resources Committee as “biologically sound and scientifically 
justified.”^^ According to the RDEIS, the alternative that most closely resembles these flow 
recommendations outperforms all of the other alternatives in nearly all of the analyzed 
envirorunental categories. From a biological perspective, restoring more natural flows as the 
Service recommended in 2000 is the alternative that will lead to the most meaningful restoration 
of the Missouri River’s form and function. 

As its own analysis shows, by complying with the ESA the Corps can provide substantial 
environmental, recreation, and economic gains for the Missouri River basin in comparison to 
current operations. The flow changes recommended by the Service in 2000 combine sound and, 
in some cases, legally required fish and wildlife objectives with improvements in the economies 
of both the Missouri River basin and the nation. Traditional uses of the river will remmn viable, 
yet the Missouri will more adequately support native fish and wildlife, a variety of recreational 
opportunities, and economic growth, and will better balance the needs of the upper basin and 
lower basin states. 

I would like to thank the Subcommittee for this opportunity to provide written testimony on the 
Endangered Species Act and Missouri River management. If any Members of the Subcommittee 
have further questions, I would be happy to respond in writing, or I may be reached by telephone 
at (402) 730-5593 or e-mail at csmith@amrivers.org . 


” Ibid. 

Missouri River Natural Resources Committee. May 21, 2001. Letter to Interior Secretary Gale Norton. 
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201 Ray Young Drive 
Columbia MO 66201-3599 
Phone: (573) 874-6111 
www.mfa-inc.com 


My name is Bruce Hanson, t ain Vice Presiccm of Transportation and Distribution for MFA 
Incorporated. MFA is a regional agricultural cooperative serving 45.000 members in several 
Midwest stales. I am here to testify on the impact the Endangered Species Act has on our 
farmer -owners and the agricultural economy. 

Farmers pay retail prices for inputs and sell their output at wholesale prices. They pay the freight 
iiotli ways. Transportation costs dictate market accc3.s and profits. Reliability' and consistency is 
critical. For the past two years, and apparently this coming season, the Missouri River has been 
neither. 

MF.'\ has facilities to receive fertilizer and ship gram on the Arkan.sas, Mississippi and Mis.soun 
Rivers. We move over 1 0.000,000 bushels of grain and 500,000 tons of I'erlilizcr via the river 
.system. We calculated the following impact to oiu members based on our tonnage moved on the 
Mi.ssjujri River. One S’d” draft barge holds on average, 1,5C0 tons. That’s equivalent to 15 rail 
cars or 60 trucks. Railroads are at capacity. We have averaged 1 5-30 day dciays in receiving 
tai I ca.-s since. November and our highways and bridges are in need of major repair and are 
cengested. 

ITe gulf coast expon Market is the primary destination for Missouri River grain. The gulf market 
d'jes not take single rati car shipments, only unit train.-;. Further, grain basis values often are 
highest during the late spring and summer months. Rbercforc, without reliable river transport, 
fois market is shut out to our farmers. U-sing actual rates published in Union Pacific R'Shroad’s 
iariff. the freight from Kansas City to the Louisiana gulf in 75 car units is 52 cents per bushel. By 
comparison, a nomtal barge rate from Kansas City to the Louisiana gulf is 38 cents per bushel. 

Bi.sed cn MFA's Missouri River volume, tiiisw'ill cost us and our producers over 5750,0(10 in 
lost giain values due to market access, timing and freight costs. MF.A has a fertilizer facility at 
Brciiisw ick, Missouri. Over two-thirds of our inbound fertilizer normally moves via water. None 
will this season. The economic impact of shifting to higher cost, less environiT-.cnially friendly 
modes is $1.1 million. 

Newly developed reseaich has indicated tliat the preliminary cost to Missouri agriculture due to 
the inabiliiy to use Missouri River transportation is over S22 million. 

! irive to ask, “WTiere is the commor. sense?’’ Closing a major navigable waterway for 
■‘txperiments" is illogical! Less than 25 percent of the nver is tern and plover habitat. 

.■\lien-ative means of creating habitat exist. On the Platte River, islands and .sand pits produce 



85 


ven tunes as many birds at half the cost. Appicximately half of adult plovers nest aliovs the 
ivit;s Point Dam. Where is the common sense? 

le Pallid Stiugeon’s raige is from Montana to Louisiana. Yei some propose to re.-tiore habitat 
here Sturgeon haven’t been found in six years, perhaps at detriment to locations where they do 
ist. Where is the common sense? Let’s not forget tite introduction of non-native, predatory 
h for “sport” that eat young Sturgeon. Where is tite common sense? 

leiieve most people are environmentalists. However, some are radical fanatics who are anii- 
owth, anti-progress, and-anything. Look at the debate on our lock and dam system on the 
ississippi and Illinois Rivers. Decades and millions of dollars have been spent on .studies and 
viro.Tjncntai mitigation without much progress. Meanwhile, foreign competitors continue to 
vest and modernize their waterways to this country’s economic detiimeiit. 

is time to remove the protective skirt that these groups hide behind called the Endangered 
jecies Act. it is time to get down to real business. , .reform the Endangered Species Act to 
lerate this country for people and prosperity. That is common sense! 


uce Hanson 

.cc President Trar'.sporUlian and Distribution 


TOTR. P.E 
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Testimony of Blake Hurst before the House Small Business Committee on Rural 
Business Enterprise, Agriculture and Technology at the February 23, 2004 Hearing 
Entitled; The Endangered Species Act’s Impact on Small Business and Farmers 


My name is Blake Hurst and I am a farmer from Tarkio, Missouri. My family operates a 
diversified row crop operation that now includes several commercial greenhouses. In 
addition, I serve as Vice President of Missouri Farm Bureau the state’s largest farm 
organization. 

Mr. Chairman, thank you for conducting this morning’s hearing. Your interest and 
leadership on the issue of Endangered Species reform is much appreciated. For too long. 
Congress has ignored flaws in the Act and been unwilling to stand up to the political 
threats of extreme environmental organizations. We can only hope that a majority of 
Members of Congress will soon come to understand the Act’s deficiencies and support 
much needed reform. 

To put it bluntly, the Endangered Species Act is broken and in need of major repair. The 
goal of the Act remains important — the preservation of endangered species. However, it 
has evolved into the weapon of choice for those who believe landowners cannot manage 
without greater regulation or a court order (presumably issued by a judge in a major 
metropolitan area such as Washington D.C. or San Francisco). Today, federal biologists 
have the power to impose prescriptive management plans and extort money from 
Congress without regard to those who actually own or make their living on the land. 
While we believe it is possible to focus on increasing the population of threatened and 
endangered species without prescriptive management edicts and the associated economic 
impacts, this view is not shared by the U.S. Fish and Wildlife Service. 

In Missouri, we have firsthand experience with species listed as threatened and 
endangered by the federal government. In recent years we have dealt with the Topeka 
Shiner, Indiana Bat, Piping Plover, Interior Least Tern and Pallid Sturgeon. In each case, 
there was virtually no attempt to work with landowners prior to listing. In the case of the 
Indiana Bat, federal permits to remove a logjam were delayed not because the species 
populated the area but rather that the bat might some day venture into the area and build a 
nest. 

Management of the Missouri River is a good example of how the Endangered Species 
Act can be abused. What started with a drought in the upper basin has evolved into a 14 
year water war encompassing state agencies, federal courtrooms. Congress and even the 
White House. While you are very familiar with this issue, suffice it to say Missouri Farm 
Bureau and many other organizations are profoundly disappointed with the biological 
opinion issued recently by the U.S. Fish and Wildlife Service. If land ownership means 
control over use of the land, it may very well be that the largest landowner in the state of 
Missouri is the Pallid Sturgeon. Perhaps we should tell the county collector, so the 
property taxes could be paid by the fish, instead of the farmers, who are now onl\ 
nominally in control of their land. 
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The proposed Master Manual is scheduled to be released later this week and it appears 
Missouri landowners will get to experience a “spring pulse” (also called a prescribed 
flood), low summer flows (which exacerbate reliability problems for navigators), 
adaptive management (a license to experiment on private property) and countless acres of 
mitigation (otherwise known as land acquisition). Make no mistake; these measures will 
come at the expense of; 

Farmers who will be subjected to a greater risk of flooding, lower prices 
for their grain and higher fertilizer costs; 

Municipalities that will be forced to extend intakes to provide public 
drinking water; 

Utilities that rely on flows to cool water used for power generation; 

The environment as shipments are moved off the river to truck and/or rail; 

Mississippi River flows which are at times dependent upon flows from the 
Missouri River. 

In the end, consumers will likely pay more for water and electricity. Farmers vs ill pay 
more for fertilizer and receive less for their grain. Landowners along the Missouri River 
will be subjected to a greater risk of flooding and public agencies will use taxpayer 
dollars to add to their inventory of public property. 

The U.S. Fish and Wildlife Service is using the Endangered Species Act to prescribe 
these measures for the Pallid Sturgeon. “Adaptive management” is the term used to 
describe the process under which the Missouri River will now be managed. 

“Experiment” is a fitting definition of adaptive management as biologists are given carte 
blanche authority to use private land along the Missouri River as a laboratory. At this 
point, there is no way of knowing if any of the prescriptive measures will work. The 
prevailing attitude is "let’s give it a try and if it doesn’t work we’ll try something else.” 

Mr. Chairman, there are many ways in which the Endangered Species Act can be 
improved and I offer the following suggestions; 

• The U.S. Fish and Wildlife Service should concentrate on working with 
landowners prior to a proposed listing. Missouri’s 1/10 cent soils and park tax 
has been successful because of its focus on voluntary, incentive based 
conservation practices. Working with landowners when a species is in decline 
provides opportunities for actions that could prevent the need for listing. 

• The economic impacts associated with a listing must be taken into account prior 
to the designation of critical habitat. It is very important that all parties 
understand the economic impacts associated with both a listing and subsequent 
biological opinion. 
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• There must be increased transparency throughout the jeopardy process. 

Currently, there is little public oversight or review of the management 
requirements issued by the U.S. Fish and Wildlife Service. 

• There must be new checks that prevent species management by judicial mandate. 
While the ability to seek judicial review is important, shopping for a sympathetic 
judge must be prohibited. 

• The entire concept of adaptive management must be reviewed. Changes are 
warranted that prevent private lands from becoming laboratories subject to 
moving goalposts set by biologists devoid of common sense. 

• Prescribed management practices must focus first on publicly owned land. 
Expansion beyond land in public ownership should only occur when it is deemed 
essential to the preservation of a species. 

• Land acquisition must be tied directly to the preservation of an endangered 
species. The Act must not be used as an excuse for acquiring large parcels of 
land to add to the vast federal inventory. 

In conclusion, we commend your efforts to call attention to the ESA's impact on farmers 
and small business. As a farmer yourself, you understand the effects that biological 
experiments will have on the people who farm and live along the Missouri. They're your 
neighbors, and they most certainly didn't ask to be guinea pigs in an experiment designed 
a long ways from the flood plain, by a scientist whose salary is guaranteed no matter how 
that experiment turns out. Deficiencies in the Act must be addressed to create a climate 
under which landowners are viewed as the solution and not the problem. While 
cooperation is the key, litigation has become the tool of choice. Perhaps Senator Bond 
put it best when he said those involved are in need of “adult supervision.” 
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STATEMENT OF DALE HALL, 

REGIONAL DIRECTOR 
U.S. FISH AND WILDLIFE SERVICE 
BEFORE THE 

COMMITTEE ON SMALL BUSINESS 
SUBCOMMITTEE ON RURAL ENTERPRISE, AGRICULTURE 
AND TECHNOLOGY 
U.S. HOUSE OF REPRESENTATIVES 
ON ENDANGERED SPECIES IMPACTS 

February 23, 2004 

Mr. Chairman and Members of the Subcommittee, I thank you for the opportunity to provide 
testimony regarding the U.S. Fish and Wildlife Service’s (Service) recent amendment to our 
2000 Biological Opinion on the Army Corps of Engineers (Corps) operation of the Missouri 
River. I am Dale Hail, Director of the Service’s Southwest Region headquartered in 
Albuquerque, New Mexico, 

The Service is the primary federal agency responsible for conserving, protecting and enhancing 
fish, wildlife and plants and their habitats for the continuing benefit of the American people. 

Part of this responsibility includes implementing the Endangered Species Act (ESA). Under 
Section 7 of the ESA, federal agencies must, in consultation with the Service, ensure activities 
they authorize, fund or carry out are not likely to jeopardize the existence of an endangered or 
threatened species, nor result in the adverse modification of critical habitat. In cases where the 
Service determines that the proposed action will jeopardize the species, it must issue a Biological 
Opinion offering Reasonable and Prudent Alternatives (RPA) that provide suggested 
modifications to the project to avoid jeopardy to the species. 

In 2000, the Service provided the Corps with a Biological Opinion on the Corps’ operation of the 
dams on the Missouri River. That opinion determined that the Corps’ proposed operations 
would jeopardize the existence of three listed species: the threatened piping plover, and the 
endangered interior least tern and pallid sturgeon. The Service’s 2000 Biological Opinion 
provided the Corps with RPAs that would avoid jeopardy to those species. 

In 2003, the Corps requested to reinitiate consultation based on new mortality data for terns and 
plovers, designation of critical habitat for plovers in 2002 and new information regarding flow 
enhancement. Specifically, the Corps proposed to remove the requirements for a spring rise and 
low summer flows from Gavins Point Dam. 

A team of Service experts, along with two technical experts from U.S. Geological Survey, 
reviewed the most recent scientific data and signed an amended Biological Opinion on 
December 1 6, 2003 . 

In reviewing the most recent scientific information, the team determined that the status of both 
piping plovers and interior least terns on the river has been improving in recent years. Piping 
plover numbers have increased by 460 percent within the Missouri River basin since 1997 and 
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pair counts now exceed the recovery goals. The number of adult least terns has increased since 
the 2000 biological opinion, and the current estimate of more than 12,000 interior least terns 
exceeds the recovery goal of 7,000, although the goal of 2,100 tern for the Missouri River itself 
has not been met. 

The status of the pallid sturgeon, however, has not improved, and the species continues to be of 
significant concern to Service biologists. Over the next two years, the Corps has the opportunity 
to evaluate several measures that are expected to benefit the sturgeon in particular, including 
the feasibility of a temperature control device at Fort Peck. 

After reviewing the recent data, the team accepted many elements of the Corps’ proposal and 
developed an amended opinion that retains the vast majority of the measures included in the 
2000 biological opinion, but incorporates the Corps-proposed performance-based approach. This 
approach gives the Corps greater flexibility to manage the river while providing equal or greater 
conservation benefits to piping plover, interior least tern, and pallid sturgeon. The team 
concurred that the Corps’ proposed approach would continue to avoid jeopardy to the piping 
plover and interior least tern, but could not concur that jeopardy would be avoided for the pallid 
sturgeon. 

The amended Biological Opinion includes an aggressive watershed approach, habitat creation 
and restoration, test rises along the river and an adaptive management and monitoring program. 
The opinion includes specific measures to address spawning cues and habitat improvement for 
sturgeon. This comprehensive approach builds on measures endorsed by the National Academy 
of Science when it conducted its review of the Missouri River science in 2000. 

During the consultation process, the Service worked with the Corps to develop RPAs that are 
consistent with the intended purpose of the Corps’ action, and are economically and technically 
feasible, but yet would avoid the likelihood of jeopardizing the continued existence of listed 
species or resulting in the destruction or adverse modification of critical habitat. 

Specifically, the 2003 amendment to the 2000 Biological Opinion accepts several Corps 
substitutions to the 2000 RPA that will, in our opinion, continue to avoid jeopardy for the piping 
plover and interior least tern. In addition, new I^A elements were identified to avoid jeopardy 
for the pallid sturgeon. These RPAs direct the Corps to construct sandbar habitat in a manner 
that will benefit the needs of piping plovers and interior least terns; before 2006, complete 
studies to determine the appropriate flow out of Gavins Point Dam to achieve a bimodal spring 
spawning cue pulse and summer habitat flow, impediments to achieving this flow regime, and 
mitigation measures for these impediments; for the 2004 annual operation period, implement a 
summer habitat flow at or below 25,000 cubic-feeftsecond (cfs) out of Gavins Point Dam during 
July or otherwise provide sufficient shallow water habitat for the pallid sturgeon; and implement 
the amendment’s flow management plan, which includes two spring spawning cue pulses and a 
summer low flow, if the Corps is unable to develop a flow management plan by 2006. 

Since the issuance of the amended Biological Opinion, the Service has met with the Corps 
numerous times to answer questions regarding the opinion and to assist the Corps in 
implementing the opinion’s RPAs. Within the framework of the amended biological opinion, 
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these RPAs provide considerable flexibility to the Corps regarding how and where specific 
measures are undertaken including opportunities to develop appropriate management steps 
before prescribed measures would be required in 2006. We are also currently working with the 
Corps to determine if plans for near-term shallow water habitat are sufficient to meet the intent 
of the amended Biological Opinion, therefore allowing the Corps to operate for all 
congressionaily-authorized programs this summer. Consequently, we expect to continue to work 
closely with the Corps through the 2004 operation and as they implement the opinion in the 
future. 

In sum, the Service conducted a thorough review of all the information available since the 2000 
biological opinion and determined that the Corps proposed operations would jeopardize the 
continued existence of the pallid sturgeon. The Service has concurred with many RPA element 
substitutions offered by the Corps and recommended several others to avoid jeopardy to piping 
plovers, interior least terns and pallid sturgeon that should allow the Corps and stakeholders 
along the river flexibility to implement the amended Biological Opinion. 

Mr. Chairman, this concludes my prepared statement. I am pleased to answer any questions that 
you or other Members of the Subcommittee may have. 
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